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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  800, 801, 805, 806, 807, 
and  808 

Surface  Coal  Mining  and  Reclamation 
Operations  Permanent  Regulatory 
Program;  Performance  Bonding 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior. 
action:  Proposed  amendment  to  rules 
and  notice  of  public  hearing. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
proposes  to  amend  portions  of  its 
permanent  regulatory  program  (30  CFR 
Chapter  VII,  Subchapter  J)  relating  to 
bond  and  insurance  requirements  for 
surface  coal  mining  and  reclamation 
operations.  The  proposed  changes 
would  revise  provisions  concerning  the 
period  of  liability,  the  form  of  the 
performance  bond,  performance  bond 
requirements  for  long-term  facilities  and 
disturbances,  and  release  and  forfeiture 
of  the  bond.  Several  of  the  changes  are 
in  direct  response  to  a  petition  for 
rulemaking  filed  with  OSM,  while  others 
were  generated  from  comments  received 
during  the  petition  review  process. 
DATES:  The  comment  period  of  the 
proposed  amendments  will  extend  until 
March  24, 1980.  Public  hearings  will  be 
held  on  February  13, 1980. 

ADDRESSES:  Written  comments  must  be 
mailed  or  hand-delivered  to  the  Office 
of  Surface  Mining,  U.S.  Department  of 
the  Interior,  Administrative  Record 
Office,  Room  135,  South  Building,  1951 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20240.  All  comments  will  be 
available  for  inspection  at  Room  135, 
South  Interior  Building. 

Public  hearings  will  be  held  at  the 
following  locations: 

Washington — Department  of  the  Interior 
Auditorium,  18th  and  C  Sts.  N.W., 
Washington,  D.C. 

Indianapolis — Indiana  War  Memorial.  431 
North  Meridan  St.,  Indianapolis,  Ind. 
Denver — Court  House,  1961  Stout  St.,  Rm.  C- 
503,  Denver,  Colo. 

For  addresses  where  additional  copies 
of  these  proposed  amendments  are 
available,  see  “Availability  of  Copies” 
under  Supplementary  Information. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Maneval,  Assistant  Director, 
Technical  Services  and  Research,  Office 
of  Surface  Mining,  U.S,  Department  of 
the  Interior:  202-343-4264. 


SUPPLEMENTARY  INFORMATION: 

Public  Comment  Period 
The  comment  period  on  these 
proposed  amendments  will  extend  until 
March  24, 1980.  All  written  comments 
must  be  received  at  OSM  Headquarters, 
U.S.  Department  of  the  Interior,  South 
Building,  Room  135, 1951  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20240, 
by  5:00  p.m.  on  that  date.  Comments 
received  after  that  hour  will  not  be 
considered  or  included  in  the 
administrative  record  for  the  final 
rulemaking.  OSM  cannot  ensure  that 
written  comments  received  or  delivered 
during  the  comment  period  to  locations 
other  than  that  specified  above  will  be 
considered  and  included  in  the 
administrative  record  for  the  final 
rulemaking. 

A  vailability  of  Copies 
Copies  of  these  proposed  amendments 
may  be  obtained  from  the  following 
OSM  offices: 

Headquarters,  U.S.  Department  of  the 
Interior,  South  Building,  Room  135, 1951 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20240;  202-343-4728. 

Region  I,  Thomas  and  Hill  Building,  1st  Floor, 
950  Kanawha  Boulevard,  East  Charleston, 
WV  25301;  303-342-8125.  ' 

Region  II,  Suite  500,  530  Gay  Street,  S.W., 
Knoxville,  TN  37902;  615-637-8060. 

Region  III,  Room  502,  Federal  Building  &  U.S. 
Courthouse,  46  East  Ohio  Street, 
Indianapolis,  IN  46204;  317-269-2600. 

Region  IV,  Scarritt  Building,  5th  Floor,  818 
Grand  Avenue,  Kansas  City,  MO  64106; 
816-374-2618. 

Region  V,  Brooks  Towers,  1020 15th  Street, 
Denver,  CO  80202;  303-837-5511. 

Public  Hearings 

Public  hearings  on  these  regulations 
will  be  held  on  February  13, 1980,  to 
hear  all  those  who  wish  to  testify.  The 
hearings  will  be  held  at  the  following 
locations  and  will  begin  at  9:30  a.m. 
local  time  at  each  location. 

Washington — ^Department  of  the  Interior 
Auditorium,  18th  and  C  Sts.  N.W^ 
Washington,  D.C. 

Indianapolis — Indiana  War  Memorial,  431 
North  Meridan  St.,  Indianapolis,  Ind. 

Denver — Court  House,  1961  Stout  St.,  Rm.  C- 
503,  Denver,  Colo. 

Persons  wishing  to  testify  at  the 
public  hearings  on  these  proposed 
amendments  should  contact  persons 
listed  under  “PUBUC  MEETINGS”  for 
the  appropriate  location  on  or  before 
February  11, 1980.  Individual  testimony 
at  these  hearings  will  be  limited  to  15 
minutes.  The  hearings  will  be 
transcribed.  Filing  of  a  written 
statement  at  the  time  of  giving  oral 
testimony  would  be  helpful  and  would 
facilitate  the  job  of  the  court  reporter. 
Submission  of  written  statements  in 
advance  of  the  hearings  would  greatly 


assist  OSM  officials  who  will  attend  the 
hearings.  Advance  submissions  will  give 
these  officials  an  opportunity  to 
consider  appropriate  questions  which 
could  be  asked  for  clarification  or  to 
request  more  speciHc  information  from 
the  person  testifying. 

The  public  hearings  will  continue  on 
the  day  identified  above  until  all 
persons  scheduled  to  speak  have  been 
heard.  Persons  in  the  audience  who 
have  not  been  scheduled  to  speak  and 
wish  to  do  so  will  be  heard  following  the 
scheduled  speakers.  Each  hearing  will 
end  after  all  persons  scheduled  to  testify 
and  persons  present  in  the  audience 
who  wish  to  speak  have  been  heard. 
Persons  not  scheduled  to  testify,  but 
wishing  to  do  so,  assume  the  risk  of 
having  the  public  hearing  adjourned 
unless  they  are  present  in  the  audience 
at  the  time  all  scheduled  speakers  have 
been  heard. 

Public  Meetings 

Representatives  of  OSM  will  be 
available  to  meet  between  January  24, 
1980  and  March  24, 1980,  at  the  request 
of  members  of  the  public.  State 
representatives,  and  industry 
organizations  to  receive  their  advice  and 
recommendations  concerning  the 
content  of  these  proposed  amendments. 
Persons  wishing  to  meet  with 
representatives  of  OSM  during  this  time 
period  may  request  a  meeting  at  the 
Washington  office  or  any  of  the  five 
regional  ofBces.  Persons  to  contact  to 
schedule  or  attend  such  meetings  are  as 
follows: 

Washington — Russ  Price,  202-343-4022, 
Charleston — Jesse  Jackson,  304-345-4720. 
Knoxville — Roger  Calhoun,  615-637-8060,  ext. 

311. 

Indianapolis — William  Bye,  317-269-2604. 
Kansas  City — Kerry  Cartier,  816-374-3409. 
Denver — Roberta  Jones,  303-837-5656. 

OSM  representatives  will  be  available 
for  these  meetings  between  9:00  a.m. 
and  noon  and  1:00  and  4:00  p.m.,  local 
time,  Monday  through  Friday  excluding 
holidays,  at  the  OSM  regional  offices. 

All  such  meetings  are  open  to  the  public. 
Notices  of  the  meetings  will  be  publicly 
posted  in  advance  as  to  the  location  of 
the  meeting.  A  written  summary  of  the 
meetings  will  be  a  part  of  the 
administrative  record  and  will  be 
available  to  the  public. 

Public  Comments 

Written  and  oral  comments  should  be 
as  specific  as  possible.  OSM  will 
appreciate  any  and  all  comments,  but 
those  most  useful  and  likely  to  influence^ 
decisions  on  these  amendments  will  be 
those  which  include  a  rationale  based 
on  fact,  not  opinion,  for  any  given 
recommendation.  Written  comments 
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will  be  accepted  until  5:00  p.m.  on 
March  24, 1980  at  the  address  indicated 
above  under  “ADDRESSES”.  OSM 
cannot  assure  that  comments  received 
after  that  time  will  be  considered. 

Statements  of  Significance  and 
Environmental  Impact 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14.  The 
Department  of  the  Interior  has 
determined  that  amendment  of  the  rules 
within  the  scope  of  this  dociunent  will 
not  significantly  affect  the  quality  of  the 
human  environment.  Accordingly,  this 
action  is  not  subject  to  the 
environmental  impact  statement 
requirements  of  the  National 
Environmental  Policy  Act. 

On  March  13, 1979,  OSM  promulgated 
permanent  program  regulations  as 
required  by  Section  501(b]  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977.  Subchapter  J,  Parts  800-809,  of  the 
permanent  program  regulations  pertain 
to  bond  and  insurance  requirements  for 
surface  coal  mining  and  reclamation 
operations.  References  to  Subchapter  J 
have  been  published  as  follows:  44  FR 
15385-15393,  with  corrections  published 
at  44  FR  15485  (March  14, 1979),  44  FR 
49673-49687  (August  24, 1979),  44  FR 
53507-53509  (September  14, 1979),  and  44 
FR  66195  (November  19, 1979).  Portions 
of  the  bonding  rules,  as  well  as  other 
permanent  program  rules  were 
suspended  by  announcements  appearing 
at  44  FR  67942  (November  27, 1979)  and 
44  FR  77455  (December  31, 1979).  These 
provisions  were  suspended  in  response 
to  reevaluation  of  the  provisions  in  the 
context  of  pending  litigation  (In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation,  filed  May  9, 1979,  D.D.C. — 
Civil  Action  79-1144). 

As  a  result  of  comments  received  on  a 
petition  for  rulemaking  filed  by  the 
Mining  and  Reclamation  Council  of 
America  (MARC),  Travelers  Indemnity 
Company,  and  Green  Mountain 
Company,  ("the  peritioners”),  OSM  has 
concluded  that  several  Sections  of 
Subchapter  J  need  revision.  Refer  to  44 
FR  28005-28008  (May  14, 1979)  and  44  FR 
52098  (September  6, 1979),  respectively. 

Explanation  of  Proposed  Amendments 

Part  800 — General  Requirements  for 
Bonding  of  Surface  Coal  Mining  and 
Reclamation  Operations  Under 
Regulatory  Pro^ams 

§  800.5  Definitions. 

Revised  detinitions  of  collateral  bond 
and  self-bond  are  proposed  to  agree 
with  proposed  amendments  to  S  S  806.11 


and  806.12.  These  changes  would 
include  a  security  interest  in  real  or 
personal  property  as  a  form  of  collateral 
bond  and  eliminate  it  as  a  form  of  self¬ 
bond. 

Commenters  on  the  petition  suggested 
that  self-bonding  should  not  require 
separate  collateral,  such  as  real  and 
personal  property.  The  rationale  for 
changing  the  deHnitions  is  presented  ds 
part  of  the  discussion  of  proposed 
§  §  806.12(h)  and  806.14,  which  were 
derived  from  redesignating  portions  of 
existing  §  806.11(b). 

§  800.11  Requirements  to  file  a  bond. 

The  petitioners  requested  addition  of 
a  new  Paragraph  allowing  bond  amount 
under  §  805.11  to  be  calculated  on  a 
cumulative  basis  in  addition  to  the 
existing  incremental  basis. 

Two  options  concerning  cumulative 
bonding  were  considered:  (1)  Retain  the 
current  language  of  §  §  800.11  and  805.11, 
which  allows  full  bonding  of  the  permit 
area  or  incremental  bonding  as 
approved  by  the  regulatory  authority  in 
the  bond  schedule:  or  (2)  Adopt  revised 
regulations  that  will  calculate  a  bond 
amount  on  a  cumulative  basis.  The 
second  alternative  would  authorize 
increases  or  decreases  in  the  total  bond 
amount  as  portions  of  the  permit  area 
reach  different  phases  of  reclamation 
under  a  single  bond. 

Performance-bonding  liability  as 
deHned  in  Section  509(a)  of  the  Act 
covers  that  land  within  the  permit  area 
during  the  initial  term  of  the  permit. 
Succeeding  increments  require 
additional  bonding.  The  amount  of  bond 
must  be  sufficient  to  assure  that  the 
reclamation  plan  can  be  completed  by 
the  regulatory  authority.  Therefore,  the 
Act  provides  for  the  filing  of  new  bond 
as  new  increments  are  about  to  be 
disturbed  and  for  the  release  of  bonds 
on  reclaimed  increments.  This  process, 
if  administered  imder  a  single  bond  that 
covers  successive  increments,  is  called 
cumulative  bonding  under  the  proposed 
revisions.  In  review  of  this  proposal, 
OSM  feels  that  the  most  important 
factor  in  applying  a  cumulative  bond  is 
the  achievement  of  the  proposed 
schedule  by  which  affected  areas,  in 
various  phases  of  reclamation,  and 
areas  not  yet  disturbed,  are  included  or 
excluded  in  the  amount  of  bond 
coverage.  OSM  proposes  inserting  this 
provision  in  §  800.11  rather  than  in 
§  805.11. 

Section  805.11  sets  forth  the 
responsibility  of  the  regulatory  authority 
for  determination  of  performance-bond 
amounts.  The  regulatory  authority  must 
estimate  the  cost  of  reclamation 
considering  complexity  of  terrain,  soil 
characteristics,  proposed  vegetation. 


and  hydrologic  data  in  order  that 
adequate  funds  will  be  available  to 
contract  for  the  reclamation  if  it  must  be 
completed  by  the  regulatory  authority. 
Section  800.11(b)(l)(ii)  currently 
provides  for  the  ijqprementation  of 
performance  bonding  as  the  operator 
undertakes  mining  on  successive 
incremental  areas  within  the  permit 
area.  Each  incremental  area  is 
considered  to  be  independent  for 
purposes  of  bonding,  revegetation,  and 
bond  release.  Therefore,  in  considering 
this  proposal,  cumulative  bonding  has 
been  provided  in  §  800.11  concerning 
bond  coverage  and  scheduling. 

The  following  example  illustrates  the 
use  of  a  cumulative  bond: 

Cumulative  bonding  is  to  be  applied 
to  a  surface  coal  mining  operation 
during  which  the  operator  intends  to 
disturb  10  percent  of  the  permit  area 
each  year  for  10  consecutive  years. 

At  year  1  the  bond  required  for 
increment  1  is  10  percent  of  the  total 
estimated  reclamation  cost. 

At  year  2  the  operator  begihs  to 
distrub  increment  2,  and  the  bond 
required  for  both  increments  combined 
increases  to  20  percent  of  the  total 
reclamation  cost. 

At  year  3  the  operator  begins  to 
disturb  increment  3  but  requests  partial 
release  on  increment  1,  which  has  been 
backfilled,  graded,  and  seeded  during 
year  2  so  that  reclamation  phase  I  is 
complete.  Upon  approval  of  the  release, 
the  bond  required  for  increment  1  is 
reduced  to  4  percent  (40  percent  of  the 
reclamation  cost  on  10  percent  of  the 
total  permit  area).  The  total  amount  of 
bond  required  for  increments  1,  2,  and  3 
is  4  percent,  10  percent,  and  10  percent, 
respectively,  or  24  percent  of  the  total 
reclamation  cost. 

At  year  4  the  operator  disturbs 
increment  4,  increment  1  is  ready  for 
further  release  and  adjustment  of  bond, 
increment  2  is  ready  for  initial  release 
and  adjustment  of  bond  based  on 
completion  of  reclamation  phase  II,  and 
increment  3  still  requires  a  full  bond. 
Upon  approval  of  the  releases,  the  bond 
required  for  increment  1  is  reduced  to 

1.5  percent,  the  bond  for  increment  2  is 
reduced  to  4  percent,  and  the  bond  for 
increment,  3  and  4  is  10  percent  each,  or 

25.5  percent  of  the  total  reclamation 
cost. 

The  bond  amount  increases  1.5 
percent  per  year  between  year  4  and 
year  10.  The  total  bond  required  at  year 
10,  assuming  no  increment  has  been 
released  totally  fi'om  its  liability  period, 
is  34.5  percent. 

Probably  the  most  important  factor  in 
the  effective  implementation  of  a 
cumulative  bond  is  the  control  of  the 
disturbed  acreage  and  contemporaneous 
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reclamation,  thereby  allowing  bond 
release  on  schedule.  In  the  example, 
only  20  percent  of  the  permit  area  is 
disturbed  by  active  mining  at  any  one 
time,  and  a  constant  10  percent  is  in  the 
backfilling,  grading,  and  seeding  phase. 
The  key  element  in  successfully 
reducing  the  bond  amount  is  to  attain 
successful  reclamation  in  a  timely 
manner. 

To  implement  cumulative  bonding 
fully,  conditions  may  be  specified  in  the 
regulatory  program  that  either  (a) 
authorize  a  constant  bond  face  amount 
but  limit  the  amount  of  the  bond  which 
may  be  forfeited  at  any  one  time  to  the 
amount  of  bond  required  at  that  time 
under  the  approved  schedule,  or  (b)  that 
allow  for  variable  bond  face  amount  in 
accordance  with  the  approved  schedule. 
Of  course,  variation  of  bond  face 
amount  must  not  be  allowed  in  a 
manner  which  would  ever  have  the 
amount  forfeitable  fall  below  the  actual 
estimated  full  cost  of  completing 
reclamation  on  all  distrubed  area. 

Many  commenters  felt  that  adequate 
latitude  is  already  provided  in  the 
regulations  to  allow  cumulative  bonding 
through  adopting  standards  at  the  State 
regulatory  level.  Such  interpretation  of 
the  bonding  requirements  would  give  the 
regulatory  authority  the  ability  to  work 
with  bonding  companies  to  control 
reclamation  costs,  provide  accurate 
estimates,  and  avoid  bonds  which  are 
excessive.  Some  commenters  felt  that 
due  to  the  requirements  for 
contemporaneous  reclamation,  no  more 
than  50  percent  of  the  total  bond  amount 
would  be  required  if  all  permit 
increments  were  in  some  phase  of 
mining  or  reclamation  effort. 

Operators  and  sureties  testified  that, 
due  to  the  uncertain  effects  of  the 
permanent  regulations  and  their 
enforcement  by  OSM  and  the  States, 
bonding  for  coal  operations  will  quickly 
become  unobtainable.  It  was  pointed  out 
that  most  sureties  writing  bonds  today 
require  100-percent  collateral  bonding. 
Even  operators  who  claim  to  have 
records  of  long-standing  solvency  and 
good  reputations  in  reclamation 
reported  that  it  is  difficult  to  obtain 
bonds.  The  provisions  for  cumulative 
bonding  may  improve  this  situation  by 
controlling  ^e  total  area  disturbed  at 
any  given  time. 

In  view  of  the  favorable  comments  on 
cumulative  bonding  in  sup^rt  of 
§  805.11(b)  as  proposed  in  the  petition, 
and  in  light  of  the  inspection  frequency 
required  by  the  Act  in  the  permanent 
program,  OSM  has  selected  option  2  and 
is  proposing  aspects  of  cumulative 
bonding  for  the  regulations. 

OSM  has  inserted  the  Section 
allowing  ciimiilative  bonding  under  Part 


800  as  §  800.11(b)(ii].  This  provision  will 
allow  an  operator  to  provide  a  single 
bond  for  a  permit  area  including  all  or 
part  of  the  increments  at  differing  levels 
of  mining  activity.  Unlike  bonds  on 
separate  increments,  the  forfeitable 
amount  of  the  cumulative  bond  may 
vary  as  incremental  areas  are  added  or 
deleted.  As  in  incremental  bonding,  the 
total  bond  posted  must  be  sufficient  for 
the  regulatory  authority  to  complete  the 
reclamation  plan  in  accordance  with 
Section  509  of  the  Act. 

%  800.13  Regulatory  authority 
responsibility. 

One  commenter  requested  addition  of 
two  paragraphs  to  this  Section  which 
would  (1)  require  the  regulatory 
authority  to  establish  bonding-amount 
rate  guidelines,  and  (2)  recommend  that 
the  regulatory  authority  apply  the 
proceeds  of  forfeitures  in  a  timely 
manner.  The  proposed  text  which  was 
requested  is  as  follows: 

"(g)  The  regulatory  authority  shall 
establish  bonding-amount  rate 
guidelines  based  on  the  estimated 
maximum  cost  to  the  regulatory 
authority  for  completing  the  redamation 
requirements  of  the  Act,  this  Chapter, 
the  regulatory  program,  and  the 
provisions  of  the  reclamation  plan. 

These  guidelines  shall  form  a  part  of  the 
regulatory  authority’s  program  and  shall 
be  subject  to  approval  by  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  These  guidelines  shall  be 
reviewed  and  revised  periodically  to 
reflect  the  current  cost  of  reclamation  to 
the  regulatory  authority.  These 
guidelines  shall  be  based  on  best 
estimates  by  a  certified  professional 
engineer  of  such  cost  for  the  State  or 
Indian  lands  in  which  the  permit  area  is 
located. 

"(h)  The  regulatory  authority  shall 
apply  the  proceeds  of  bond  forfeitures 
toward  the  reclamation,  restoration, 
abatement,  and  revegetation  of  the 
permit  area  within  a  reasonable  period 
of  time.” 

OSM  agrees  that  a  cost-estimating 
guide  is  essential  for  developing 
reclamation  costs  for  operation  and 
reclamation  plans,  as  well  as  for 
estimating  bond  amount.  Each  State 
may  want  to  develop  and  utilize  its  own 
guidelines  and  techniques  in  estimating 
the  cost  of  reclamation.  OSM  feels  that 
no  Federal  regulations  are  necessary 
covering  this  issue. 

The  proposal  recommending  use  of 
proceeds  from  bond  forfeitures  in  a 
timely  manner  has  not  been  included, 
because  it  does  not  appear  to  add  any 
conditions  which  are  not  already 
covered  under  existing  provisions  of 
bond  forfeitures  in  Part  808.  It  is  the 


intent  of  these  regulations  that 
reclamation  of  an  area  on  which  bond 
has  been  forfeited  be  conducted  in  a 
timely  manner,  in  accordance  with  the 
reclamation  plan,  and  in  a  manner  that 
avoids  potential  environmental 
degradation. 

Ifre  same  commenter  recommended 
changing  bond  "form”  to  “forms”  in 
§  800.13(a).  In  developing  procedures  for 
filing  performance  bonds.  OSM  has 
developed  information  forms.  The 
various  bonding  methods  require 
different  information  and  thus  different 
forms.  Therefore.  Paragraph  (a)  is 
proposed  to  be  amended  to  reflect  the 
use  of  multiple  forms  in  bond 
submission. 

Self-bonding,  originally  in  §  806.11,  is 
proposed  to  be  moved  to  §  806.14. 
Therefore,  the  reference  in  Paragraph 
800.13(d)  to  the  self-bonding  Section  has 
been  changed  to  §  806.14. 

Part  801 — ^Bonding  Requirements  for 
Underground  Cod  Mines,  Coal- 
Processing  Plants,  Associated 
Structures,  and  Other  Coal-Related 
Long-Term  Facilities  and  Structures 

The  petitioners  requested  addition  of 
a  new  Section  covering  underground 
mines,  coal-processing  plants,  refuse 
areas,  and  associated  structures  and 
facilities.  Many  comments  were 
received  which  supported  a  separate 
Section  addressing  underground  mining 
and  long-term  coal-related  facilities. 

Section  516(d)  of  the  Act  requires  that 
standards  relating  to  bonding  shall  be 
applicable  to  both  surface  mines  and  the 
surface  effects  of  underground  mines, 
with  modifications  necessary  to 
accommodate  the  distinct  difference 
between  the  two  mining  methods. 

OSM  has  proposed  Part  801  to  deal 
with  bombing  regulations  of  long-term 
disturbances  at  such  facilities  as 
underground  coal  mines,  coal-processing 
plants,  refuse  areas,  and  other  coal- 
related  facilities.  Other  provisions  of 
Subchapter  J  would  also  apply  to  long¬ 
term  facilities,  except  to  the  extent  that 
specific  differences  is  bonding  of  long¬ 
term  facilities  have  been  considered  and 
enacted  in  Part  801. 

Sureties  have  resisted  issuing 
performance  bonds  for  long-term 
facilities  because  of  the  length  of  time 
the  bond  must  remain  posted.  However, 
the  Act  requires  bonding  coverage 
sufficient  to  complete  the  reclamation 
plan  throughout  the  life  of  coal 
operations.  Therefore,  a  long-term 
facility  must  be  bonded  initially  to 
obtain  a  permit.  One  solution 
recommended  in  the  proposed  Part  801 
is  that  surety  companies  provide  bond 
coverage  during  the  first  years  of 
operation,  and  that  production- 
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generated  escrow  collateral  replace  the 
surety  bond  early  in  the  facility’s  life 
and  extend  throughout  the  remainder  of 
the  facility’s  life.  Further,  at  a 
predetermined  time  the  surety 
responsibility  may  cease  to  be 
necessary,  under  a  replacement  method 
agreed  upon  by  the  operator,  surety,  and 
regulatory  authority. 

Several  commenters  felt  that  the 
liability  period  associated  with  an 
underground  mine  or  coal-processing 
plant  would  be  prohibitive  to  surety 
bonding.  Such  facilities  commonly  have 
a  30-to  50-year  life.  Therefore,  Part  801 
provides  for  short-term  liability  periods 
with  specific  renewal  requirements  for 
continuing  bond  coverage  for  continuous 
operations  or  coverage  of  the 
reclamation  phases  and  period  of 
liability.  In  considering  the  applicability 
of  this  new  Part,  it  was  felt  that  most 
facilities  to  which  it  applied  would  have 
multiple-term  permits.  However,  in  the 
transition  from  interim  to  permanent 
program  some  long-term  facilities  may 
be  reachiiig  the  end  of  their  useful  life. 
Therefore,  OSM  has  inserted  certain 
time  constraints  on  the  applicability  of 
Part  801  under  proposed  Section  801.11 
to  determine  to  which  facilities  and 
disturbances  the  provisions  of  tl^is  Part 
would  apply.  Operators  not  covered  by 
Part  801  would  require  bond  liability 
continously  until  reclamation  has  been 
completed  in  accordance  with  Section 
805.13(a).  In  addition,  in  considering 
possible  situations,  a  long-term  facility 
may  be  located  on  land  which  is  part  of 
a  surface  mining  permit  with  other 
shorter  term  facilities.  Such  facilities 
could  be  bonded  with  continuous 
liability  until  reclamation  is  completed 
as  part  of  the  total  permit  area  or  be 
treated  as  a  separate  permit  under  Part 
801,  depending  on  the  most  appropriate 
bond  agreeable  to  the  operator  and  the 
regulatory  authority. 

For  underground  mining  operations, 
specific  attention  should  be  given  to 
applying  performance  standards  from 
Part  817,  performance  standards  for 
underground  mines.  'The  following 
Sections  differ  materially  from  the 
surface  mining  performance  standards 
of  Part  816:  §§  817.13,  817,14,  817.15, 
817.50,  817.71-817.74,  817.101-817.103  and 
817.121-817.126. 

For  long-term  fftcilities  and  structures, 
speical  attention  should  be  directed  to 
Part  827,  "Special  Permanent  Program 
Performance  Standards — Coal 
Processing  Plants  and  Support  Facilities 
Not  Located  at  or  Near  the  Minesite  or 
Not  Within  the  Permit  Area  for  a  Mine”. 

Surface  disturbances  at  underground 
operations  and  long-term  processing 
facilities  do  not  usually  change 
appreciably  during  the  life  of  the  facility. 


Therefore,  the  bond  amount  can  be 
relatively  constant.  The  amount  must 
cover  the  total  reclamation  cost  for  the 
disturbed  surface  area  during  the  permit 
term.  Subsequent  coverage  is  proposed 
to  be  required  for  each  permit  renewal. 
Upon  complietion  of  the  useful  life  of  the 
facility,  bond  or  other  security  will  cover 
the  reclamation  phases  including  the 
applicable  period  of  extended 
revegetation  liability  of  §  816.116. 

The  bonding  requirements  for  an 
underground  operation  as  proposed 
would  not  include  coverage  of  long-term 
potential  unplanned  subsidence  or 
unforeseen  mine  drainage.  However,  the 
proposed  regulations  detail  the 
applicability  of  performance  bond 
coverage  to  any  proposed  surface 
measures  to  control  subsidence  or  in 
relocating  structures  and  for  the 
construction  of  facilities  associated  with 
mine  drainage  treatment  facilities 
identified  in  the  permit  application. 

The  preamble  to  the  permanent 
regulatory  program  (44  FR 15112)  further 
addresses  the  bonding  of  surface  effects 
of  underground  mines.  As  stated  there, 
the  protection  of  surface  owners  from 
damaging  effects  of  subsidence  and 
environmental  problems  of  acid  mine 
drainage  are  the  subject  of  further  study 
by  OSM.  In  the  meantime,  the 
provisions  which  provide  surface-owner 
protection  detailed  in  §.817.124  shall 
continue  to  apply. 

The  petition  also  requested  a 
provision  for  retention  of  long-term 
facilities  and  structures  if  they  present 
no  potential  danger  to  public  health  and 
safety.  OSM,  in  considering  this  issue, 
refers  to  its  rationale  for  §  816.132 
regarding  cessation  of  operations  found 
at  44  FR  15415  (March  13, 1979).  Unless 
the  structures  are  approved  for  retention 
by  the  regulatory  authority  as  part  of  the 
reclamation  plan  and  support  the 
postmining  land  use,  they  cannot 
remain. 

In  determining  the  bond  amount  in 
accordance  with  §  805.11,  the 
procedures  for  estimating  the  cost  to 
complete  the  reclamation  plan  for 
surface  and  underground  mines  will  be 
basically  the  same.  However,  the 
estimator  must  consider  the  differences, 
complexity,  and  performance  standards 
of  Part  817  in  computing  bond  amoimt 
for  underground  mines. 

Part  805 — Amount  and  Duration  of 
Performance  Bond 

§  805.13  Period  of  liability. 

The  petitioners  requested  that  the 
regulations  be  revised  to  consider  the 
issue  that  augmented  seeding, 
fertilization,  irrigation,  or  other  work 
often  constitutes  good  husbandry 


practice  and  should  not  require  the  area 
to  begin  its  5-  or  10-year  liability  period 
again.  Many  commenters  argued  that 
operators  should  not  be  penalized  for 
using  good  husbandry  techniques  to 
maintain  the  area.  Revegetation 
regulations  of  §  816.116  require  the 
liability  period  to  begin  after  successful 
vegetation  has  been  established 
following  augmentation.  Work 
considered  beyond  normal  husbandry 
practices  for  a  region  would  require 
extension  of  the  applicable  liability 
period.  However,  if  normal  conservation 
practices  as  determined  by  the 
regulatory  authority  are  conducted,  no 
extension  should  be  required.  The 
conservation  practices  which  are 
acceptable  to  the  regulatory  authority 
should  be  documented  prior  to 
undertaking  corrective  action,  to  avoid 
potential  controversy.  OSM  invites 
comments  as  to  the  need  to  establish 
specific  acceptable  practices  in  the 
permit  process  and  procedures  for 
amendment  if  supported  by  local 
experience.  • 

Commenters  noted  that  the  Act 
explicitly  prohibits  seeding,  fertilizing, 
or  irrigating  during  the  extended  period 
of  liability  unless  the  postmining  land- 
use  plan  provides  for  ongoing 
management.  Section  816.116(b)(1) 
states  that  "The  period  of  extended 
responsibility  under  the  performance 
bond  requirements  of  Subchapter  J 
initiates  when  ground  cover  equals  the 
approved  standard  after  the  last  year  of 
augmented  seeding,  fertilizing,  irrigation 
or  other  work”.  Several  commenters 
noted  that  the  bond  should  not  be  held 
for  the  entire  permit  area  if  only  a  small 
portion  of  the  permit  area  requires 
additional  maintenance.  They  suggested 
that  the  bond  be  released  on  the 
portions  of  the  permit  area  that  meet  the 
requirements  of  proper  revegetation  and 
on  which  the  liability  period  has 
expired.  Only  the  portion  of  land 
requiring  further  maintenance  should 
retain  its  bond  for  an  additional  5-  or  10- 
year  period. 

To  allow  some  latitude  in  the 
extension  of  the  liability  period, 

§  805.13(c)  is  proposed  to  allow 
separation  of  a  portion  of  the  area  from 
the  original  bonded  increment  if 
augmentation  is  required  under  certain 
circumstances  upon  approval  of  the 
regulatory  authority.  The  period  of 
liability  on  the  new  portion  will  begin 
when  a  vegetation  cover  has  been 
established  in  accordance  with  §  816.116 
of  the  regulations. 

Several  comments  were  received 
suggesting  that  the  5-  or  10-year  period 
of  liability  is  too  long.  Section  515(b)(20) 
of  the  Act  (30  U.S.C.  1265(b)(10)) 
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specifies  that  the  liability  period  shall  be 
5  or  10  years.  Because  the  period  of 
liability  is  set  by  the  Act,  no  change  is 
proposed. 

Section  805.13(c)  is  proposed  to  be 
redesignated  as  §  805.13(d)  to  allow  for 
addition  of  new  §  805.13(c). 

Section  805.13(d)  is  proposed  to  be 
redesignated  as  §  805.13(e)  and  revised 
to  reflect  the  exception  to  general 
revegetation  standards  of  §  816.111(a)  in 
contrast  to  those  under  §  816.116.  The 
existing  language  appears  to  allow  an 
exception  to  §  816.116,  which  was  not 
intended. 

A  new  section  §  805.13(f)  has  been 
added  in  response  to  the  petitioners’ 
request  to  limit  the  liability  of  the  surety 
company  in  the  event  that  an  approved 
postmining  land  use  is  not  completed. 
One  commenter  contended  that 
performance  by  a  third-party  landowner 
or  person  other  than  the  coal  operator 
cannot  be  guaranteed  as  part  of  the 
bond  for  reclamation  of  the  original 
permit  area.  OSM  agrees  that  the  bond 
liability  of  the  perhiittee  cover  only 
completion  of  the  reclamation  plan  so 
the  land  will  be  capable  of  supporting 
the  approved  postmining  land  use.  The 
regulatory  authority  must  determine 
during  the  permitting  process  the 
reclamation  responsibilities  necessary 
to  assure  there  is  a  reasonable 
likelihood  that  the  approved  postmining 
land  use  will  be  achieved.  Bonding 
liability  may  be  extended  for  not 
attaining  the  approved  land  uses  under 
certain  circumstances.  These  include 
land-use  requirements  on  prime 
farmlands,  alluvial  valley  floors,  and 
areas  where  intensive  agricultural 
postmining  land  use  is  planned  or 
mining  and  reclamation  methods  are 
approved  under  a  variance. 

§  805. 14  Adjustment  of  amount. 

The  petitioners  contended  that  the 
surety,  as  well  as  the  permittee,  should 
be  notified  of  adjustments  in  bond 
amounts.  Currently,  only  the  permittee  is 
required  to  be  notiHed,  and  many 
commenters  recommended  that  the 
surety  should  also  be  noticed. 

OSM  agrees  and  is  proposing  a 
revision  tp  §  805.14  to  include  surety 
notification.  The  request  for  bond 
adjustment  being  proposed  in  §  805.14(b) 
also  includes  other  persons  who  may 
have  an  interest  in  ^e  bond.  It  is  being 
proposed  that,  in  addition  to  the 
permittee  and  surety,  any  person  with 
property  interest  in  collateral  offered  as 
bond  coverage  may  receive  notification 
of  adjustment  of  bond  amount  if  a 
request  is  submitted  in  writing  to  the 
regulatory  authority.  It  is  felt  that  all 
persons  involved  in  bond  coverage 
should  be  aware  of  actions  in  order  to 


protect  their  interests.  Notification  of 
surety  is  consistent  with  involvement  of 
surety  companies  in  bond  coverage  as 
found  in  Section  509(b)  of  the  Act,  and 
provides  for  coordination  in  bond 
matters  with  surety  firms. 

Several  commenters  stated  that  bond 
amounts  should  not  be  adjusted  as 
required  in  S  805.14(a).  However, 

Section  509(e)  of  the  Act  requires  the 
regulatory  authority  to  adjust  bond 
amoimts  as  the  acreage  in  the  permit 
area  changes  or  where  the  future  cost  of 
reclamation  changes.  No  change  has 
been  proposed  regarding  such 
adjustments. 

Part  806 — Form,  Conditions,  and  Terms 
of  Performance  Bonds  and  Liability 
Insurance 

§  806.11  Form  of  the  performance  bond. 

Section  606.11  prescribes  the  types  of 
performance  bonding  which  may  be 
used  to  assure  an  operator’s 
performance.  This  section  has  three 
parts:  form  of  the  bonds,  self-bonding, 
and  bonding  alternatives. 

The  first  Paragraph  lists  two  types  of 
bonds — surety  and  collateral,  the 
specifics  of  which  are  discussed  in 
§  806.12.  Self-bonding  is  covered  in 
detail  in  Paragraph  (b),  and  bonding 
alternatives  are  ^scussed  in  Paragraph 
(c).  From  the  many  comments  received 
in  regard  to  self-bonding  requirements,  it 
was  determined  that  the  specific 
requirements  of  self-bonding  in 
§  806.11(b)  should  be  treated  separately 
for  clarity,  as  self-bonding  is  a  separate 
subsection  (509(c))  of  the  Act.  In 
addition  to  separating  self-bonding, 
which  is  proposed  as  new  §  806.14,  the 
provision  for  requiring  a  security 
interest  in  real  and  personal  property  as 
collateral  under  self-bonding  has  been 
redesignated  §  806.12.  The  proposed 
revision  to  Section  806.11  contains 
reference  to  the  following  bonding 
alternatives:  (1)  Surety  bonding,  (2) 
Collateral  bonding,  (3)  Escrow  bonding 
(a  form  of  collateral  bonding),  (4)  Self¬ 
bonding,  and  (5)  The  provision  for  a 
combination  of  methods.  The  criteria  by 
which  these  various  bonding  methods 
may  be  applied  are  described  in  the 
discussion  of  §§  806.12,  806.13,  and 
806.14.  Alternatives  to  bonding  as 
allowed  by  Section  509(c)  of  the  Act 
under  the  Secretary’s  authority,  which 
are  currently  found  in  §  806.11(c),  are 
proposed  as  §  806.11(b).  OSM  in 
conjunction  with  this  provision  invites 
comments  and  recommendations  on 
alternatives  to  bonding  methods  to 
further  implement  Section  509(c)  of  the 
Act.  A  new  section,  “Escrow  Bonding,” 
is  proposed  as  S  806.13.  Existing 
§§  806.13,  “Replacement  of  Bonds,”  and 


806.14,  “Terms  and  Conditions  for 
Liability  Insurance,”  are  proposed  to  be 
redesignated  as  §  §  806.15  and  806.16, 
respectively. 

The  petition  proposed  that  §  806.11(b) 
on  self-bonding  should  be  deleted  and 
rewritten  to  require  only  the  information 
specified  in  the  Act.  Three  options  were 
considered:  (1)  Accept  the  portion  of  the 
petition  dealing  with  Section  806.11(b) 
and  propose  the  petitioners’  suggestions 
for  rulemaking,  (2)  Reject  the  portion  of 
the  petition  dealing  with  §  806.11(b)  and 
continue  the  requirements  now  extant, 
and  (3)  Propose  a  revised  and  refined 
§  806.11(b)  responsive  to  concerns  of 
various  commenters. 

In  requesting  deletion  of  §  806.11(b)  in 
its  entirety,  the  petitioners  cited  two 
requirements  that  they  consider  to  be 
beyond  the  intent  of  Section  509(c)  of 
the  Act.  One  is  the  requirement  in 
§  806.11(b)(2)  of  the  regulations  for  the 
operator  to  show  a  net  worth  of  six 
times  the  total  self-bond  amoimt. 
Another  is  the  requirement  in 
§§  806.11(b)  (3)  and  (4)  for  a  mortgage  or 
security  interest  in  real  or  personal 
property.  Two  commenters  requested 
that  the  Sections  be  rewritten,  for  as 
presently  written  they  did  not  allow 
self-bonding  as  a  practical  matter. 

Another  commenter  stated  that  the 
self-bonding  regulations  did  not  exceed 
the  authority  of  OSM  under  the  Act,  that 
the  regulations  should  not  be  eliminated 
and  rewritten  to  require  only  the 
information  required  in  the  Act. 

Another  commenter  said  that 
§  806.11(b)  should  not  be  deleted,  as 
proposed  by  the  petitioners,  but  should 
be  revised  to  better  achieve  the 
purposes  of  the  Act. 

Other  commenters  specified  areas,  in 
addition  to  those  of  the  petition,  which 
should  be  considered  for  revision.  A 
commenter  pointed  out  that  the  Surety 
Association  of  America  had  submitted  a 
statement  which  would  support  a 
regulation  that  required  that  the  total 
bond  obligation  not  exceed  a  multiple  of 
company’s  net  worth,  instead  of 
requiring  the  company’s  net  worth  to  be 
a  multiple  of  the  bond  obligation. 
Another  commenter  suggested  an 
amount  not  exceeding  two  times  the 
applicant’s  net  worth.  Another 
commenter  felt  that  an  audited 
statement  representing  a  “six  times” 
ratio  does  not  reflect  either  a  residual 
equity  value  or  a  demonstrated  ability  to 
pay.  Another  comment  received 
concerning  this  Section  raised  the  point 
that  certification  by  a  Certified  Public 
Accountant  (CPA)  of  the  net  worth 
added  a  cost  burden  on  the  unaudited 
independent  operator. 

OAer  comments  were  received  on 
§  §  806.11(b)(3)  and  (4).  One  commenter 
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proposed  eliminating  indemnity 
agreements.  Another  had  no  problem 
with  the  indemnity  requirements  but  felt 
that  a  mortgage  or  security  was 
unnecessary.  Two  commenters  pointed 
out  that  a  first  mortgage  cannot  be  given 
to  the  regulatory  authority  because  it 
would  have  been  required  as  collateral 
to  borrow  money  for  company 
expansion.  Another  commenter  stated 
that  the  determination  of  fair  market 
value  not  subjected  to  the  test  of  an 
established  active  market  will  present 
problems  for  the  regulatory  authority. 
Another  commenter  suggested  that 
§  806.11(b](4](iii)(C]  be  changed  to 
include  mine  lands  at  the  permit  site  as 
eligible  bond  collateral.  Another 
commenter  suggested  the  deletion  of 
§§  806.11(b)(4)(iii)  and  (ivj  since  they 
prevent  most  public  utilities  from 
providing  self-bonding.  Another 
commenter  stated  that  the  definition  of 
collateral  property  in 
§  806.11(b](4)(iv)(D]  should  not  be 
limited  to  U.S.  Government  bonds. 
Another  commenter  felt  that  the 
requirement  in  §  806.11(b)(4)(iv)(E),  that 
personal  property  in  which  a  security 
interest  may  be  granted  shall  not 
include  certihcates  of  deposit  which  are 
not  federally  insured,  directly  interferes 
with  the  permittee's  right  to  choose 
financial  institutions. 

Several  commenters  proposed 
changes  to  §  806.11(b)(5).  One 
commenter  felt  that  detailed  financial 
statements  are  unnecessary  to  assure 
reclamation.  Another  commenter  felt 
that  new  operators  should  not  be 
disqualihed  from  self-bonding.  Another 
commenter  proposed  that  the  regulatory 
authority  could  consider  the  financial 
records  of  operators  with  less  than  10 
years  of  continuous  experience  in 
§  806.11(b)(5). 

Two  commenters  proposed  that  the 
requirement  be  changed  in 
§  806.11(b)(5)(v)(A)  for  an  operator  to 
provide  a  financial  statement  including 
audited  financial  statements  prepared 
by  a  disinterested  independent  CPA  and 
including  a  final  determination  by  the 
CPA  regarding  the  operator’s  ability  to 
meet  all  obligations  and  costs  under  the 
reclamation  plan  for  the  life  of  the  mine. 
They  suggested  that  CPA’s  probably 
would  not  issue  an  opinion  that  would 
expose  their  firms  to  any  liability. 

Another  commenter  proposed  that 
there  was  no  need  for  curent-to-total 
asset  ratios  in  §  806.11(b)(5)(v)(A)(3)(i). 

Another  commenter  proposed  deletion 
of  the  requirement  in  §  806.11(b)(6)(i)(D) 
for  a  spouse’s  signature  unless  ^e 
spouse  is  involved  in  the  business  on  a 
regular,  bona  fide  basis.  Clarification  of 
§  806.11(b)(6)(ii)  was  also  requested  by  a 
commenter. 


OSM  has  selected  option  3,  reopening 
§  806.11(b)  to  rulemaking,  and  proposes 
various  revisions  and  refinements.  OSM 
feels  that  Sections  102,  201,  501,  and  503 
of  the  Act  require  guidance  in  the 
regulations  regarding  the  parameters  of 
accepting  self-bonds  to  implement  the 
concept  granted  in  the  Act.  The 
evidence  submitted  by  the  petitioners 
and  others  did  not  seem  to  support  the 
request  to  have  the  regulations 
completely  deleted  and  the  words  of  the 
Act  submitted  in  their  place. 

Further  details  of  the  changes  made  in 
self-bonding  and  other  areas  of  §  806.11 
are  discussed  in  connection  with 
§§  806.12(h)  and  806.14. 

These  amendments  propose  to  (1) 
eliminate  real  and  personal  property  as 
a  requirement  of  self-bonding  and 
relocate  those  provisions  as  a  part  of 
collateral  bonding;  and  (2)  create  a  new 
Section  dealing  with  self-bonding.  The 
proposed  Sections  were  developed  by 
redesignating  and  revising  portions  of 
§  806.11(b)  as  follows: 


Current 

Proposed 

Sec.: 

806. 1 1  (b)  redesignated  as 

806.14(a) 

806.11(b)(1)  redesignated  as 

806.14(a)(1) 

806  11(b)(2)  deleted 

806.11(b)(3)  redesignated  and 

806.12(h)(1) 

revised  as 

806.1 1(b)(4)  redesignated  as 

606  12(h)(2) 

806.11(b)(4)(iiiHC)  redesignated 

806.12(h)(2)(iii)(C) 

and  revised  as 

806.11(b)(5)  redesignated  as 

806.14(a)(2) 

806.11(b)(6)  redesignated  as 

806.14(a)(3) 

806.11(b)(6)(i)(D)  redesignated 

806.14(a)(3)(i)(0) 

and  revised  as 

806.1 1  (b)(7)  redesignated  as 

806.14(a)(4) 

Only  those  paragraphs  of  §  806.11(b) 
indicated  as  revised  are  open  for 
comment  unless  specific  comments 
regarding  other  issues  are  requested  as 
part  of  this  preamble.  Other  portions  of 
the  proposed  Sections  are  printed  only 
as  an  aid  to  the  reader. 

§  806.12  Terms  and  conditions  of  the 
bond. 

Section  806.12  sets  forth  the  criteria 
by  which  a  regulatory  authority  may 
accept  performance  bonds.  This  Section 
covers  the  requirements  for  surety 
bonds,  collateral  bonds,  letters  of  credit, 
and  the  requirements  for  the  use  of  real 
and  personal  property  as  collateral. 
Several  comments  were  received  on 
several  paragraphs  of  §  806.12,  and  they 
are  discussed  below. 

Section  806.12(e)(4).  A  surety 
comment  referring  to  §  806.12(e)(4) 
asserted  that  equity  in  settlement  is 
prohibited  to  the  surety  company.  This 
commenter  recommended  that  the 
surety  be  able  to  decide  whether  to 
complete  the  reclamation  plan  or  forfeit 
the  bond.  The  Act  requires  that  the  bond 
amount  must  be  sufficient  for  a  third 


party  to  complete  the  reclamation  plan. 
If  the  surety  agrees  to  complete  the 
reclamation  in  a  manner  acceptable  to 
the  regulatory  authority  and  the  bond 
coverage  is  considered  adequate,  OSM 
feels  that  surety  could  meet  the 
requirements  of  the  Act  by  completing 
the  reclamation  plan.  Bond  coverage 
and  subsequent  releases  would  remain 
in  effect  for  the  surety  with  bond 
releases  and  liability  periods  as  required 
by  other  parts  of  Subchapter  J.  This 
provision  is  proposed  as  a  new 
§  808.11(c).  "The  regulatory  authority 
may  allow  the  surety  to  complete  the 
reclamation  plan  if  the  surety  can 
demonstrate  a  contract  for  services 
which  will  meet  the  requirement  of  the 
regulations  and  the  reclamation  plan.  No 
bond  shall  be  released,  except  for 
partial  releases  authorized  under  Part 
807,  until  successful  completion  of  all 
reclamation  under  the  terms  of  the 
permit  including  the  applicable  liability 
period  of  Part  805. 

Sections  806.12(e)(6)(iii)  and 
806.12(g)(7)(iii).  One  commenter 
recommended  elimination  of  the 
requirement  in  §  §  806.12(e)(6)(iii)  and 
806.12(g)(7)(iii)  that  in  the  event  of 
insolvency  of  a  surety  or  a  bank,  the 
permittee  is  deemed  without  bond  and 
should  immediately  discontinue  surface 
mining,  or  a  change  in  the  regulation  to 
allow  the  permittee  a  90-day  grace 
period.  Section  509(a)  of  the  Act  requires 
that  a  bond  be  filed  before  a  permit  is 
issued.  An  operator  losing  bonding, 
whether  due  to  the  operator’s  financial 
situation  or  that  of  the  operator’s  bank 
or  surety,  is  technically  without  bonding. 
However,  cessation  of  operations  due  to 
the  latter  situation,  where  the  operator 
is  not  at  fault,  may  prove  to  be  more 
detrimental  to  the  environment,  the 
public,  and  reclamation  than  continuing 
operations  for  a  brief  period  without  a 
bond.  In  additon,  in  some  cases, 
requiring  cessation  of  operations  would 
ensure  operator  failure  and  bankruptcy, 
since  the  operator’s  source  of  income 
would  cease  to  exist.  Therefore,  OSM 
proposes  to  amend  the  regulations  to 
allow  a  grace  period  in  which  an 
operator  must  reinstitute  Bonding.  The 
proposed  regulations  would  require  the 
regulatory  authority  to  issue  a  notice  of 
violation  if  this  situation  occurs  and  to 
maintain  stringent  inspection  and 
monitoring  of  the  operation  during  the 
unbonded  period. 

The  proposed  amendment  allows  up 
to  a  90-day  period  for  bond  replacement. 
Since  operating  without  a  bond  is  a 
permit  violation,  an  operator  would  be 
cited  as  in  violation  but  would  be 
allowed  a  grace  period  to  abate  the 
condition  and  replace  bond  coverage. 
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Failure  to  operate  in  compliance  with 
other  performance  standards  or  an 
unwillingness  of  an  operator  to 
diligently  seek  bond  replacement  may 
require  cessation  of  operations. 
Operators  complying  with  the 
abatement  period  and  replacing  the 
bond  within  the  time  period  would  not 
have  the  notice  of  violation  count 
adversely  on  their  records  in  the  event 
of  future,  unrelated  violations  or  future 
permit  applications. 

Section  806.12(gX2).  A  commenter 
pointed  out  that  §  806.12(g)(2),  requiring 
letters  of  credit  to  be  irrevocable  prior  to 
release  by  the  regulatory  authority, 
cannot  be  satisfied  under  current 
banking  policies.  Various  State  and 
Federal  banking  regulations  prohibit  a 
bank  fi'om  issuing  a  letter  of  credit  with 
an  open-ended  commitment  as  to 
maturity  date,  and  many  states  prohibit 
the  issuance  of  such  letters  of  credit 
with  a  maturity  date  in  excess  of  1  year. 
Furthermore,  in  the  absence  of  State 
regulations,  the  issuance  of  open-ended 
maturity-date  obligations  still  would 
often  not  qualify  as  prudent  credit 
judgment. 

OSM  has  considered  the  issue  of 
open-ended  letters  of  credit  and  has 
decided  that  the  regulations  must 
remain  basically  unchanged.  In  response 
to  requests  from  several  conunenters, 
irrevocable  letters  of  credit  were  added 
to  the  permanent-program  regulations  in 
44  FR 15119.  These  letters  of  credit  are 
required  to  be  irrevocable  during  the  life 
of  the  mine.  Their  irrevocable  nature 
allows  for  the  same  degree  of  assurance 
as  is  required  of  other  collateral.  For  the 
purpose  of  bonding,  collateral  must 
retain  its  value  continually.  However, 
they  need  not  be  open-ended.  The 
regulations  provide  for  bond 
replacement,  substitution,  and 
adjustment.  In  these  cases,  letters  of 
credit  used  as  collateral  could  be 
reissued  or  replaced  with  the  approval 
of  the  regulatory  authority.  A  letter  of 
credit  might  be  for  a  specific  time  period 
if  an  alternative,  such  as  an  escrow 
account  or  new  letter  of  credit,  is  to 
replace  it  at  a  specific  time  during  the 
life  of  the  mine.  Accordingly,  revisions 
to  the  requirements  for  irrevocable 
letters  of  credit  are  proposed  to  allow 
for  withdrawal  upon  written  approval  of 
the  regulatory  authority.  Letters  of  credit 
subject  to  withdrawal,  if  not  replaced  by 
other  suitable  bond,  will  be  forfeited 
and  collected  before  the  date  of 
revocation. 

The  operator  and  bank  issuing  the 
letter  of  credit  would  agree  upon  the 
date  to  replace  the  letter  of  credit  with 
another  form  of  bond.  A  schedule  would 
be  approved  at  the  time  the  permit  is 


issued.  The  bank  would  remind  the 
regulatory  authority,  90  days  in  advance 
of  the  predetermined  date,  that  the  letter 
of  credit  was  to  be  withdrawn  and 
collateral  substituted.  Upon  written 
approval  by  the  regulatory  authority,  the 
letter  of  credit  could  be  withdrawn  as 
long  as  adequate  alternative  bonding 
was  first  provided. 

New  Section  806.12(h).  It  is  proposed 
that  real  and  personal  property  be 
deleted  from  self-bonding  to  allow  its 
consideration  under  new  §  806.12(h)  as 
collateral.  The  acceptance  of  real  and 
personal  property  will  be  subject  to  the 
regulations  developed  for  the  State  and 
Federal  lands  programs.  Although  the 
Act  does  not  mention  the  use  of  real  or 
personal  property  as  bonds,  both 
constitute  tangible  assets  of  most 
operators.  The  provision  for  acceptance 
of  real  and  personal  property  has  been 
included  under  collateral  bonds,  as  a 
"perfected  first-lien  security  interest,"  to 
ensure  the  regulatory  authority  an 
unconditional  judgment  if  forfeiture 
occurs.  The  use  of  real  and  personal 
property  as  collateral  will  allow  the 
regulatory  authority  greater  latitude  in 
accepting  bond  coverage.  This  aspect  of 
collateral  may  create  some  problems  in 
cases  of  forfeiture,  where  land  or 
personal  property  would  require 
liquidation  into  cash  assets  to  complete 
reclamation  work.  Comments  by  States, 
in  particular,  are  requested  regarding 
the  problems  faced  in  liquidating  real  or 
personal  property  and  if  it  can  be 
handled  within  their  administrative 
operations. 

Section  806.12(h)(2)(iii)(C),  which 
replaces  current  §  806.1 l(b)(4)(iii)(C). 
This  section  has  been  modified  to  allow 
lands  imder  the  permit  to  be  used  as 
collateral  after  reclamation  phase  II  has 
been  achieved.  The  value  of  this 
collateral  must  be  restricted  to  its  value 
after  reclamation,  less  the  cost  of 
revegetation;  this  value  is  proposed  to 
be  set  at  85  percent  of  its  reclaimed 
value.  Other  land  on  the  permit  area 
which  has  not  yet  been  mined  has  not 
been  included  as  collateral  for  bonding 
since  its  value,  although  equal  to  other 
land  in  the  permit  area,  would  not  be 
subject  to  the  conditions  of  regulatory 
review  which  would  be  afiorded  land  in 
reclamation  Phase  III. 

Comments  were  received  objecting  to 
limiting  collateral  to  U.S.  Government 
bonds  and  federally  insured  certificates 
of  deposit  under  §  806.12(f).  The 
regulatory  authority  must  be  confident 
that  collateral  offered  is  from  a  solvent 
and  secure  financial  institution. 

Requiring  Federal  or  municipal  general 
obligation  bonds  meets  this  standard. 
Certificates  of  deposit  from  federally 


insured  institutions  also  meet  the 
necessary  standards  of  secured 
collateral.  Hierefore,  the  requirement 
remains  unchanged. 

§  806. 13  Escrow  bonding. 

Section  806.13  has  been  added  to 
present  the  option  of  escrow  bonding  as 
an  alternative  method  allowed  by  the 
Act.  Escrow  bonding  is  a  form  of 
collateral  bonding,  developed  over  a 
period  of  time  through  funds  deposited 
with  the  regulatory  authority  or  into  an 
account  payable  only  to  the  regulatory 
authority,  on  a  coal-production,  acreage- 
affected,  or  other  similar  basis.  Escrow 
bonding  is  expected  to  supplement  other 
bonding  methods  by  replacing  or  adding 
bond  coverage  at  a  rate  increasing  with 
mining  operations.  The  concept  of 
escrow  bonding  as  a  supplement  to 
other  methods  would  provide  the 
operator  with  (1)  a  method  to  develop  a 
bond  alternative  which  could  be  used  to 
cover  the  liability  period,  (2)  a  method  to 
develop  a  collateral  bond  in  a  short 
period  to  cover  long-term  facilities  over 
the  life  of  the  operations  and  the 
subsequent  liability  period  without 
imposing  long-term  involvement  of 
surety  companies,  and  (3)  a  method  to 
compensate  for  bond  increases  due  to 
inflation  without  renegotiating  with  the 
surety  on  all  bond  adjustments.  An 
example  of  an  escrow  situation  would 
occur  if  an  operator  posted  a  surety 
bond  on  the  initial  increment  to  be 
mined.  By  depositing  an  amount  into  an 
escrow  account  based  on  production, 
the  operator  could  establish  collateral 
for  the  next  increment.  The  original 
surety  bond  could  remain  constant 
throughout  the  life  of  the  mine.  At  the 
time  mining  operations  ended  and  the 
entire  permit  area  was  in  varying  phases 
of  reclamation,  the  escrow  accoimt 
could  be  sufiicient  to  cover  the  bond 
amount  during  the  extended  period  of 
liability. 

This  perhaps  would  eliminate  a 
surety’s  role  during  the  extended 
liability  period.  After  reaching  the  end 
of  the  liability  period,  and  approval  by 
the  regulatory  authority,  the  balance  of 
the  escrow  account  may  be  released  to 
the  operator  as  with  other  collateral 
bonds. 

Escrow  accounts  may  be  deposited  in 
federally  insured  (FDIC/FSLIC) 
accounts  payable  to  the  regulatory 
authority  or  as  cash  deposited  on  a 
scheduled  basis  with  the  regulatory 
authority.  An  escrow  account  may  be 
converted  to  a  certificate  of  deposit  as  a 
bond  replacement  if  it  is  agreeable  to 
the  regulatory  authority.  As  a  certificate 
of  deposit,  the  escrow  becomes  a 
collateral  bond  and  subject  to 
conditions  in  §  806.12(f).  Interest  paid  on 
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escrow  accounts  may  be  applied  to  the 
account  balance  and  become  part  of  the 
bond  amount,  or  released  to  the 
operator  if  arrangements  have  been 
made  during  the  bond-submission 
process. 

S  806.14  Self-bonding.^ 

The  proposed  amended  regulations  for 
self-bonding,  f  806.14,  contain  much  of 
the  language  from  §  806.11(b]  of  the 
permanent  program  regulations  with  v 
respect  to  the  information  required  to 
apply  for  a  permit  under  self-bonding. 
Commenters  on  this  Section 
recommended  that  the  minimum  period 
necessary  to  provide  financial  history 
and  demonstrate  continuous  operation 
be  reduced  from  10  yems  to  5  years,  in 
order  to  allow  the  regulatory  authority 
to  consider  applications  from  additional 
operators  for  self-bonding.  OSM.  in 
review  of  business-failure  rates 
provided  by  the  Small  Business 
Administration,  feels  that  a  period  of  10 
years  of  continuous  operation  is 
necessary  to  support  assurance  of 
financial  solvency.  Also,  the  coal 
industry  faced  speculation  during  the  oil 
embargo  of  1974,  when  many  companies 
were  formed  to  take  advantage  of 
inflated  coal  prices.  OSM  feels  that 
several  more  years  are  necessary  to 
demonstrate  the  capability  of  such 
operators  to  self-bond.  OSM  requests 
comments  on  this  issue. 

The  requirement  for  an  operator  to 
show  a  net  worth  of  six  times  the  total 
self-bond  amount  is  proposed  to  be 
deleted.  This  provision  would  be 
covered  by  the  requirement  of  a 
financial  statement  in  sufficient  detail  to 
allow  the  regulatory  authority  to 
determine  an  operator’s  ability  to 
perform  under  the  provision  of  the 
permit.  The  regulatory  authority  may 
wish  to  set  standards  for  evaluating  net 
worth  and  ratios  of  bond  value  to  net 
worth  in  determining  an  operator’s 
qualifications. 

Proposed  §  8p6.14(aK3l(i)(D),  formerly 
§  806.11 (b)(6)(i)(D),  would  be  revised  to 
require  a  spouse’s  signature  on  self¬ 
bond  indemnity  agreement  only  if  he  or 
she  is  directly  involved  as  a  part  of  the 
business.  The  current  provision  was 
designed  to  avoid  transfer  of  an 
operator’s  assets  to  his  or  her  spouse, 
thereby  leaving  the  operator  judgment 
proof.  However,  OSM  feels  that  laws 
regarding  fraudulent  transfers  and 
provisions  of  the  Fair  Credit  Act  would  . 
provide  necessary  assurances  that  the 
potential  for  isolating  attachable  assets 
from  the  regulatory  authority  would  be 
minimal. 

One  comment  stated  that  detailed 
financial  statements  are  unnecessary  to 
assure  reclamation.  The  intent  of 


financial  statements  under  self-bonding 
is  (1]  to  provide  the  regulatory  authority 
with  a  documented  basis  over  a  period 
of  time  by  which  to  evaluate  an 
applicant’s  financial  stature,  and  (2)  to 
test  the  financial  credibility  of  the 
applicant  to  issue  an  indemnity 
agreement  which  upon  forfeiture  would 
provide  adequate  funds  for  the 
regulatory  authmity  to  complete  the 
redamation  plan  as  required  under 
S  805.11(a).  Therefore,  OSM  proposes 
that  financial  statements  which  meet  the 
provisions  listed  in  the  regulations  must 
continue  to  be  provided. 

Part  807 — Procedures,  Criteria,  and 
Schedule  for  Release  of  Performance 
Bond 

§  807.12  Criteria  and  schedule  for 
release  of  performance  bond. 

'The  petitioners  requested  that  §  807.12 
be  deleted  in  its  entirety  and  replaced 
by  a  new  Section  presented  as  part  of 
the  petition.  OSM,  in  considering  this 
request,  evaluated  two  options:  (1) 
Retain  the  current  language  of  §  807.12 
which  establishes  a  formula  to 
determine  the  maximum  liability  to  be 
released  at  any  time  prior  to  release  of 
the  entme  permit  area,  or  (2)  Adopt 
revised  regulations  to  clarify  the 
inconsistencies  apparently  found  in 
existing  §  807.12.  Option  2  was  selected 
due  to  the  many  comments  regarding  the 
bond-release  provisions  and  in  support 
of  the  petition.  The  proposed  new  bond- 
release  schedule  retains  the  basic 
percentages  from  the  previous  version, 
but  eliminates  the  formula  of  Paragraph 
(c),  which  might  be  interpreted  as  not 
allowing  any  bond  release  until  the 
entire  mine  has  been  reclaimed. 

Section  807.12(a)  was  revised  for 
editorial  reasons  and  to  add  consistency 
to  the  revisions  in  Paragraph  (b)  and  (c). 

Many  commenters  suggested  that  a 
contradiction  exists  between 
§§  807.12(b)  and  807.12(c).  Section 
807.12(b)  allows  for  the  release  of  a 
portion  of  the  bond  liability,  contingent 
on  the  completion  of  either  phase  I  or 
phase  II  reclamation.  A  formula  is 
established  to  determine  the  maximum 
Ij/pbility  which  may  be  released  at  any 
time  prior  to  the  release  of  all  acreage 
from  the  permit  area.  Acreage  release 
occurs  only  after  phase  III  reclamation 
has  been  completed.  However, 
commenters  felt  that  the  language  was 
unclear  and  appeared  to  nullify  the 
formula  established  in  §  807.12(b).  and 
therefore  partial  bond  release  might  not 
be  possible  until  phase  III  reclamation 
has  been  completed.  To  eliminate  this 
possible  confusion,  the  formula  has  been 
deleted  and  provisions  for  bond  release 
set  forth. 
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In  regard  to  the  percentages  used, 
several  commenters  recommended  that 
up  to  95-percent  release  should  be 
allowed  in  phase  D;  another  figure 
suggested  was  70  percent.  Another 
commenter  suggested  that  if  the  25- 
percent  phase  II  bond  release  comes 
before  i^tiating  the  5-  to  10-year 
liability  pmiod,  then  a  25-percent 
release  is  excessive.  OSM  invites 
comments  on  the  percentage  of  release 
and  justification  for  why  a  particular 
percentage  is  reasonable. 

A  new  S  807.12(c)  is  proposed 
regarding  incremental  bond  release  and 
to  make  bond  release  and  forfeiture 
consistent  with  Section  816.133 
regarding  postmining  land  uses.  OSM 
believes  that  capability  to  support  the 
postmining  land  use  of  an  increment 
needs  to  be  self-supporting  and  not 
dependent  upon  the  future  reclamation 
of  other  portions  of  the  permit  area; 
otherwise,  bond  liability  must  be 
retained  for  all  related  increments  of  a 
permit  area  prior  to  any  release  fi'om 
phase  III.  For  example,  pasture  or  row 
crops  could  probably  be  released 
independently,  whereas  airport  hangars, 
without  the  completion  of  an  associated 
runway,  probably  could  not. 

With  respect  to  implementing  the 
postmining  land  use  under  §  807.12(e)(3), 
OSM  believes  that,  in  most  cases,  the 
liability  of  the  permittee,  and  the 
surety’s  risk,  is  only  the  reclamation  to  a 
capability  of  supporting  the  approved 
postmining  land  use,  not  its 
implementation  by  a  third'party. 

fo  view  of  proposed  §  805.13(f), 
limiting  the  liability  of  the  permittee  to 
completion  of  the  reclamation  plan  so 
that  the  land  will  support  the  postmining 
land  use,  it  is  felt  that  the  definition  of 
phase  ni  reclamation  under  Part  807 
should  be  amended  for  consistency. 
Therefore,  the  requirement  to  implement 
any  postmining  land  use  has  been 
eliminated,  and  the  permittee  need  only 
perform  reclamation  so  that  the  land 
supports  the  approved  ppstmining  land 
use. 

Part  808 — Performance  Bond  Forfeiture 
Criteria  and  Procedures 

§  806.11  General. 

A  new  Paragraph  808.11(c)  is 
proposed  to  allow  the  regulatory 
authority  to  authorize  a  surety  to 
complete  the  reclamation  plan.  ’The 
background  for  this  provision  is 
discussed  under  §  806.12(e)(4). 

§  808.12  Procedures. 

Comments  were  received  on 
I  808.12(c)  regarding  use  of  bonds  for 
specific  increments  to  cover  adverse 
effects  anywhere  on  the  entire  permit 
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area.  As  first  proposed  (43  FR  41872, 
September  18, 1978)  the  regulations 
would  have  required  any  bond  on  “a 
permit  area  to  be  applicable  under 
forfeiture  to  an  entire  permit  area.” 
During  the  comment  period  that 
followed,  a  sentence  was  added 
restricting  any  bond  from  use  on  the 
entire  permit  area  except  for  the 
protection  of  the  hydrologic  balance. 
Several  conunenters  requested  that  the 
Section  be  returned  to  its  original  intent. 
Review  of  Section  509  of  the  Act  reveals 
that  bonds  “must  be  conditional  upon 
faithful  performance  of  all  the 
requirements  of  the  Act  and  the  permit.” 
Furthermore,  the  bond  amount  must  be 
sufficient  to  assure  the  completion  of  the 
reclamation  plan.  In  many  cases,  the 
complete  reclamation  plan  may  apply  to 
the  entire  permit  area.  Therefore,  the 
Section  is  proposed  to  be  amended  to 
clarify  that  any  bond  deposited  for  an 
entire  permit  area  or  any  increment  may 
be  forfeited  to  assure  all  aspects  of 
reclamation  of  any  portion  of  the  permit 
area. 

Paragraph  808.12(d]  has  been  added 
under  procedures  of  bond  forfeiture  to 
ensure  that  fimds  in  the  amount 
forfeited  are  made  available  by  the 
regulatory  authority  for  completion  of 
the  reclamation  plan  for  the  specific 
permit  area  covered  by  a  bond.  The  Act 
requires  that  the  bond  amount  be 
sufficient  to  complete  the  reclamation 
plan  for  the  specific  permit  area 
covered.  In  complying  with  this 
provision,  it  is  assumed  that  assets 
resulting  fi-om  bond  forfeiture  would  be 
available  to  contract  for  reclamation.  To 
provide  for  uniform  application  of  assets 
received  from  bond  forfeiture, 

§  808.12(d)  has  been  added  requiring  a 
regulatory  authority  to  use  forfeited 
assets  to  fund  the  completion  of  the 
reclamation  plan. 

§  808.13  Criteria  for. forfeiture. 

Several  issues  were  raised  concerning 
§  808.13.  One  issue  in  §  808.13(a) 
concerns  whether  to  give  the  regulatory 
authority  more  flexibility  to  determine 
forfeiture  criteria.  The  decision  on  this 
issue  is  discussed  in  the  preamble  of  the 
permanent  regulations  at  44  FR  15123 
(March  13, 1979),  which  is  incorporated 
herein  by  reference. 

A  second  issue  raised  concerning 
§  808.13  is  whether  to  include  a 
paragraph  providing  for  a  notice  of 
intent  of  forfeiture  in  this  Section.  The 
alternatives  were  to  add  another 
paragraph  or  to  allow  procedures  of 
§  808.12  to  address  this  issue.  The 
commenter  proposed  that,  prior  to 
forfeiture  of  bond,  all  parti.es  to  the 
contract,  including  the  surety,  be  issued 
a  notice  of  intent  of  forfeiture  in  order  to 


allow  either  the  operator  or  surety  to 
come  forward  wi^  a  compromise 
agreement  of  compliance.  OSM  believes 
that  adequate  notification  to  the  surety 
is  provided  in  §  808.12,  which  will  serve 
notice  of  forfeiture  on  the  surety.  A 
dissatisfied  surety  or  permittee  may 
avail  itself  of  its  rights  of  appeal  as 
referred  to  in  §  808.12(a)(2),  (3),  and  (4). 
Therefore,  OSM  feels  that  no  additional 
notice  of  intent  is  necessary.  In  addition, 
§  808.11(b)  gives  the  regulatory  authority 
the  option  to  accept  a  schedule  for 
compliance,  and  withhold  forfeiture. 

An  issue  raised  regarding 
§  808.13(a)(3)  was  whether  to  restrict 
permittees  who  fail  to  conduct  surface 
mining  and  reclamation  operations  to 
those  who  refuse  to  conduct  operations 
in  accordance  with  the  Act,  the  permit, 
the  regulations,  and  the  regulatory 
program.  It  was  determined  that  an 
operator  unable  to  conduct  surface 
mining  and  reclamation  operations  in 
accordance  with  the  Act,  permit, 
regulations,  and  regulatory  program 
should  face  forfeiture  regardless  of 
whether  he  or  she  specifically  refuses. 

In  order  to  clarify  the  issue  of  an 
operator  failing  or  refusing  to  comply, 
another  issue  must  be  raised;  that  is, 
whether  a  bond  must  be  forfeited  for 
minor  infractions  of  a  permit  or  the 
regulations.  One  commenter  felt  that 
since  the  regulations  establish  a 
separate  penalty  procedure  for 
violations,  bond  forfeiture  should  not  be- 
a  threat  for  violations  or  other 
deviations  from  the  regulations. 

OSM  agrees  with  the  commenter  and 
proposes  to  add  the  clarifying  phrase 
“and  the  regulatory  authority  has 
determined  that  it  may  be  necessary,  in 
order  to  fullfill  the  requirements  of  the 
permit  and  applicable  program,  to  have 
someone  other  than  the  operator  correct 
or  complete  the  operation." 

Dated:  January  17, 1980. 

Joan  M.  Davenport, 

Assistant  Secretary,  Energy  and  Minerals. 

Proposed  Revisions 

SUBCHAPTER  J— BOND  AND  INSURANCE 
REQUIREMENTS  FOR  SURFACE  COAL 
MINING  AND  RECLAMATION  OPERATION^ 

PART  800— GENERAL 
REQUIREMENTS  FOR  BONDING  OF 
SURFACE  COAL  MINING  AND 
RECLAMATION  OPERATIONS  UNDER 
REGULATORY  PROGRAMS 

A.  In  §  800.5  the  definitions  of 
collateral  bond  and  self-bond  are 
proposed  to  be  amended  as  set  forth 
below. 

§  800.5  Definitions. 

***** 


Collateral  bond  means  an  indemnity 
agreement  in  sum  certain  deposited  with 
the  regulatory  authority  or  executed  by 
the  permittee  and  supported  by:  (1)  The 
deposit  of  cash  in  one  or  more  federally 
insured  accounts  payable  only  to  the 
regulatory  authority  upon  demand;  (2) 
Negotiable  bonds  of  the  United  States  or 
a  municipality  endorsed  to  the  order  of, 
and  in  the  possession  of,  the  regulatory 
authority;  (3)  Negotiable  certificates  of 
deposit  payable  only  to  the  regulatory 
authority  and  in  its  possession;  (4)  An 
irrevocable  letter  of  credit  of  any  bank 
organized  or  authorized  to  transact 
business  in  the  United  States  payable 
upon  presentation  by  the  regulatory 
authority  only;  or  (5)  A  perfected,  first- 
lien  security  interest  in  real  or  personal 
property,  in  favor  of  the  regulatory 
authority  only. 

Self-bond  means  an  indemnity 
agreement  in  sum  certain  payable  upon 
demand  to  the  regulatory  authority.  . 

***** 

B.  Section  800.11(b)(1)  is  proposed  to 
be  amended  as  follows: 

1.  A  new  Paragraph  (ii)  would  be 
added  to  read  in  its  entirety  as  set  forth 
below. 

2.  Original  Paragraph  (ii)  would  be 
redesignated  as  Paragraph  (iii). 

§  800.1 1  Requirements  to  file  a  bond. 
***** 

(b)(1)  *  *  * 

(ii)  A  cumulative  bond  schedule  listing 
the  areas  covered  by  the  bond  and  the 
sequence  for  release  of  acreage  as  it 
progresses  through  varying  reclamation 
phases  and  the  addition  of  other  acreage 
as  it  is  affected.  The  amount  of  bond 
required  to  obtain  a  permit  shall  include 
the  full  reclamation  cost  of  the  initial 
area  being  affected;  or 
***** 

C.  Section  800.13  is  proposed  to  be 
amended  as  follows: 

1.  Paragrpah  (a)  would  be  revised  to 
read  in  its  entirety  as  set  forth  below. 

2.  Paragraph  (d)  would  be  revised  to 
read  in  its  entirety  as  set  forth  below. 

§  800.13  Regulatory  authority 
responsibilities. 

(a)  The  regulatory  authority  shall 
prescribe  and  furnish  forms  for  filing 
performance  bonds. 

***** 

(d)  The  regulatory  authority  may  not 
accept  a  self-bond  in  lieu  of  a  surety  or 
collsrteral  bond,  unless  the  permittee 
meets  the  requirements  of  §  806.14  and 
any  additional  requirements  in  the  State 
or  Federal  program. 
***** 

A  new  Part  801  is  proposed  to  be 
added  to  read  as  follows: 
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PART  801— BONDING  REQUIREMENTS 
FOR  UNDERGROUND  COAL  MINES, 
COAL-PROCESSING  PLANTS, 
ASSOCIATED  STRUCTURES,  AND 
OTHER  COAL-RELATED  LONG-TERM 
FACILITIES  AND  STRUCTURES. 

Sec. 

801.1  Scope. 

801.2  Ol^ctive. 

801.4  Responsibilities. 

801.11  'Applicability. 

801.12  Amount  of  Imnd  required. 

801.13  Period  of  liability. 

801.14  Form  of  bond. 

801.15  Applicability  of  other  Sections. 

801.16  Suteidence  and  mine  drainage. 

801.17  Bond  forfeiture. 

Authority:  Sections  102,  201,  501,  503,  504. 
507,  508,  509,  510,  515,  516,  519,  and  701  of 
Pub.  L.  95-87;  91  Stat.  448,  449, 467, 468, 470, 
471, 477,  479,  480,  486,  495,  498,  501,  and  516 
(30  U.S.C.  1202, 1211, 1251, 1253, 1254, 1257, 
1258, 1259, 1260, 1265, 1266, 1267,  and  1269). 

§  801.1  Scope. 

This  Part  establishes  bonding 
procedures  applicable  to  long-term 
facilities,  such  as  underground  mines, 
coal-processing  plants,  refuse  areas,  and 
other  long-term  facilities  and  structures 
associated  with  surface  and 
underground  coal  mining.  Such  permits 
may  have  several  renewal  terms,  or 
have  a  single  permit  term  in  excess  of  5 
years,  but  the  surface  area  affected 
during  the  facility  life  remains  basically 
unchanged. 

§801.2  Objective. 

The  objective  of  this  Part  is  to  set 
forth  special  bonding  regulations  for 
long-term  operations  to  accoimt  for 
differences  between  short-term,  and 
long-term  operations  and  between 
surface  and  underground  mines. 

§  801.4  Responsibilities. 

The  regxilatory  authority  shall  ensure 
that  bond  coverage  is  provided  for  long¬ 
term  surface  facilities  and  surface  areas 
of  underground  mines  subject  to  the 
requirements  of  this  Chapter.  Specific 
reclamation  techniques  required  for 
underground  mines  and  long-term 
facilities,  such  as  the  removal  of 
deposits  of  coal  fines,  sealing  of  shafts 
and  portals,  and  removal  of  structures, 
shall  be  considered  in  determining  the 
extent  of  reclamation  and  associated 
cost  estimated. 

§801.11  Applicability. 

(a)  Operations  subject  to  the 
proviMons  of  this  Part  are — 

(1)  Portions  of  underground  coal 
mines  which  %vill  continuously  disturb 
the  surface  for  a  period  in  excess  of  5 
years; 

(2)  Coal-processing  plants  to  be 
operated  for  more  than  5  years  from  the 


date  a  permit  is  first  issued  imder  the 
regulatory  program; 

(3)  Coal-refuse  areas  to  be  operated 
for  more  than  5  years: 

(4)  Coal-loading  facilities  to  be 
operated  for  more  than  5  years  from  the 
date  a  permit  is  first  issued  for  it  under 
the  regulatory  program;  and 

(5)  Long-term  coal-related  facilities  to 
be  permitted  for  operation  longer  than  5 
years  in  accordance  with  §  785.21. 

(b)  Facilities  listed  in  Paragraph  (a)  of 
this  Section,  conducted  within  a  permit 
area  for  a  mine  includes  areas  or 
facilities  not  subject  to  this  Part,  may  be 
bonded  as  a  separate  increment  of  the 
surface  mine  permit  area.  If  bonded 
separately,  provisions  of  this  Part  shall 
apply  to  foat  increment.  If  bonded  as 
part  of  the  permit  area  which  included 
areas  or  facilities  not  subject  to  this 
Part,  bond  liability  shall  continue  in 
accordance  with  §  805.13. 

§  801.12  Amount  of  bond  required. 

(a)  regulatory  authority  shall 
determine  the  bond  amount  necessary  to 
complete  reclamation  of  the  area  in 
accordance  with  §  805.11. 

(b)  The  area  considered  in  the 
reclamation  plan  shall  include  the  entire 
area  disturbed. 

(c)  The  amount  of  bond  necessary  to 
obtain  a  permit  is  the  entire 
performance  bond  required  during  the 
term  of  the  permit. 

§801.13  Period  of  liability 

(a)  The  period  of  liability  for 
performance-bond  coverage  shall 
commence  with  issuance  of  a  permit  and 
continue  for  the  full  term  of  the  permit 
as  established  under  Section  786.25. 

(b)  An  operator  seeking  to  renew  a 
permit  shall  file  a  performance  bond  as 
part  of  the  application  for  permit 
renewal  no  less  than  120  days  prior  to 
the  expiration  of  an  existing  permit  in 
accordance  with  §  788.14.  Ibe  new  bond 
shall  commence  upon  the  expiration  of 
the  existing  permit  and  continue 
throughout  the  term  of  the  new  permiL 
regar^ess  of  the  issuance  date. 

§  801.14  Fonm  of  bond. 

Performance  bonding  may  be 
authorized  by  the  regulatory  authority  in 
accordance  with  the  methods  listed  in 
§  806.11.  An  escrow  accoimt  may  be 
established  on  the  basis  of  a  coal- 
production  rate,  periodic  deposit 
schedule,  or  other  similar  schedule,  so 
that  replacement  in  whole  or  part  of 
surety  bond  with  collateral  bond  may  be 
authorized  in  accordance  with  §  806.13. 
Upon  development  of  full  bond  coverage 
under  an  escrow  account,  any  surety 
bond  or  self-bond  may  be  terminated. 

All  bonding  methods  shall  comply  with 


provisions  and  conditions  set  forth  in 
this  Part. 

§  801.15  Applicability  of  other  sections. 

Except  to  the  extent  that  provisions  of 
other  Parts  of  Subchapter  )  conflict  with 
this  Part,  all  other  portions  of 
Subchapter  J  shall  apply  to  bonding 
requirements  for  underground  coal 
mining  operations  and  long-term  coal- 
related  facilities  subject  to  this  Part. 

§  801.16  Subsidence  and  mine  drainage. 

(a)  Sections  784.20  and  817.121- 
817.126  shall  apply  to  the  protection  of 
surface-owner  property  rights  against 
potential  damage  caused  by  unplanned 
subsidence.  All  measures  undertaken  to 
conform  with  §  784.20(b]  in  the 
prevention  of  damage  to  surface 
facilities  through  planned  subsidence 
shall  be  subject  to  performance-bond 
coverage  and  the  estimated  cost  of 
reclamation  in  the  event  of  failure  of 
such  measures  included  under  |  805.11. 
In  addition,  the  bond  liability  shall 
extend  to  performance  of  the 
construction,  site  preparation,  and 
relocations  approved  by  the  regulatory 
authority  under  §  784.20(b).  Release  of 
bond  coverage  for  damage  fi'om  planned 
subsidence  shall  be  authorized  only 
after  final  inspection,  acceptance,  and 
approval  by  the  regulatory  authority, 
and  shall  not  be  subject  to  the  liability 
period  of  §  805.13  or  the  bond-release 
criteria  of  §  807.12.  Procedures  for 
seeking  bond  release  for  damage  from 
planned  subsidence  shall  be  conducted 
in  accordance  with  §  807.11. 

(b)  Performance-bond  liability  shall 
include  construction  of  planned 
impoundments,  conveying  systems,  and 
treatment  facilities  for  mine  drainage  in 
accordance  with  standards  of  §  §  816.42, 
816.48,  816.50,  817.42,  817.48,  and  817.50. 
Bond  release  for  such  facilities  shall  be 
authorized  only  after  final  inspection, 
acceptance,  and  approval  by  the 
regulatory  authority  and  is  not  subject  to 
the  period  of  liability  of  §  805.13  or  the 
bond-release  criteria  of  §  807.12. 
Procedures  for  seeking  bond  release 
shall  be  conducted  in  accordance  with 

§  807.11.  Bond  liability  with  respect  to 
mine  drainage  shall  extend  to  the 
construction  and  ultimate  removal  of 
facilities  described  in  the  permit 
application  or  reclamation  plan  as 
associated  with  the  treatment  of  mine 
drainage.  The  estimated  bond  amount 
computed  under  §  805.11  shall  not 
include  continuous  treatment, 
monitoring,  or  potential  unpredictable 
expenses  as  a  result  of  mine  drainage. 

§  801.17  Bond  forfeiture. 

The  regulatory  authority  shall  forfeit  a 
bond  pursuant  to  this  Part  if — 
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(a)  The  operator  has  not  filed  a 
performance  bond  or  other  security  as 
required  under  this  Part  120  days  prior 
to  permit  renewal;  or 

(b)  The  regulatory  authority 
determines  that  a  permittee  is  subject  to 
forfeiture  under  the  criteria  of 

§  808.13(a). 

PART  805— AMOUNT  AND  DURATION 
OF  PERFORMANCE  BOND 

A.  Section  805.13  is  proposed  to  be 
amended  as  follows: 

1.  Paragraph  (b)  would  be  revised  to 
read  in  its  entirety  as  set  forth  below. 

2.  A  new  Paragraph  (c)  would  be 
added  to  read  in  its  entirety  as  set  forth 
below. 

3.  Original  Paragraph  (c)  would  be 
redesignated  as  Paragraph  (d). 

4.  Original  Paragraph  (d)  would  be 
redesignated  as  Paragraph  (e)  and 
would  be  revised  as  set  for^  below. 

5.  New  Paragraphs  (f)  and  (g)  would 

’  be  added  to  read  in  their  entirety  as  set 
forth  below. 

§  805.13  Period  of  liability. 
***** 

(b) (1)  In  addition  to  the  period 
necessary  to  achieve  compliance  with 
all  requirements  of  the  Act,  this  Chapter, 
the  regulatory  program,  and  the  permit, 
including  the  standards  for  the  success 
of  revegetation  as  required  by 

§  §  816.116  and  817.116,  the  period  of 
liability  imder  performance  bond  shall 
continue  for  a  minimum  period  in 
accordance  with  Paragraph  (b)(2)  of  this 
Section,  beginning  when  ground  cover 
equals  the  approved  standard  after  the 
last  year  of  augmented  seeding, 
fertilizing,  irrigation,  or  other  work. 

(2)  The  minimum  period  of  liability 
shall  continue  for  not  less  than  5  years 
in  areas  of  more  than  26.0  inches 
average  annual  precipitation,  and  for 
not  less  than  10  years  in  areas  of  26.0 
inches  or  less  average  annual 
precipitation.  The  period  of  liability 
shall  begin  again  upon  achievement  of 
success  of  vegetation  whenever 
augmented  seeding,  fertilization, 
irrigation,  or  other  work  is  required  or 
conducted  on  the  site  prior  to  bond 
release. 

(3)  The  regulatory  authority  may 
approve  selective  husbandry  practices 
including  seeding,  fertilization,  or 
irrigation  without  extending  the  period 
of  bond  liability,  if  such  practices  are 
normal  within  the  region  for  unmined 
lands  having  land  uses  similar  to  the 
approved  postmining  land  use  of  the 
area  covered  by  the  bond. 

(c)  A  portion  of  a  bonded  area 
requiring  extended  liability  because  of 
augmentation  may  be  separated  from 
the  original  area  and  bonded  separately 


upon  approval  by  the  regulatory 
authority.  Before  determining  that 
extended  liability  should  apply  to  only  a 
portion  of  the  original  bonded  area,  the 
regulatory  authority  shall  determine  that 
such  area  portion — 

(1)  Is  not  significant  in  extent  in 
relation  to  the  entire  area  under  bond, 
and 

(2)  Is  limited  to  a  distinguishable 
contiguous  portion  of  the  bonded  area. 

***** 

(e)  If  the  regulatory  authority  issues  a 
written  finding  approving  a  long-term 
intensive  agricultural  land  use,  the 
operation  shall  be  exempt  fi'om  the 
requirements  of  §  816.111(a).  Such  a 
finding  shall  not  constitute  a  grant  of  an 
exception  to  the  bond-liability  periods  of 
this  Section. 

(f)  The  bond  liability  of  the  permittee 
shall  include  only  those  actions  which 
the  operator  is  obliged  to  take  imder  the 
permit,  including  completion  of  the 
reclamation  plan  in  such  a  manner  that 
the  land  will  be  capable  of  supporting  a 
postmining  land  use  approved  imder 

§  816.133(c).  Actions  of  third  parties 
which  are  beyond  the  control  and 
influence  of  the  operator  and  for  which 
the  operator  is  not  responsible  under  the 
permit  need  not  be  covered  by  the  bond. 

(g)  If  an  area  is  separated  under 
Paragraph  (c)  of  this  Section,  that 
portion  shall  be  bonded  separately  and 
the  applicable  period  of  liability,  in 
accordance  with  §  805.13(b),  shall 
commence  anew.  The  period  of  liability 
for  the  remaining  area  shall  continue  in 
efiect  without  extension.  The  amount  of 
bond  on  the  original  bonded  area  may 
be  adjusted  in  accordance  with  S  805.14. 

B.  Section  805.14  is  proposed  to  be 
amended  as  follows: 

1.  The  second  sentence  of  Paragraph 
(a)  would  be  amended  to  be  two 
sentences  as  set  forth  below. 

2.  The  first  sentence  of  Paragraph  (b) 
would  be  amended  to  read  as  set  forth 
below. 

§  805. 1 4  Adjustment  of  amount 

(a)  *  *  *  The  regulatory  authority 
shall  notify  persons  involved  in  bond 
coverage  of  any  proposed  bond 
adjustments  and  provide  those  persons 
an  opportunity  for  an  informal 
conference  on  the  adjustment.  For 
purposes  of  this  Section,  a  person 
involved  in  bond  coverage  shall  include 
the  permittee,  and  surety,  and  any  other 
person  with  a  property  interest  in 
collateral  posted  under  this  Subchapter 
who  has  in  writing  to  the  regulatory 
authority  requested  such  notification  at 
the  time  the  collateral  is  posted  or  the 
interest  is  acquired,  whichever  occurs 
later.  *  *  * 


(b)  A  permittee,  or  other  persons 
involved  in  bond  coverage,  may  request 
reduction  of  the  required  performance- 
bond  amount  upon  submission  of 
evidence  to  the  regulatory  authority 
proving  that  the  permittee’s  method  of 
operation  or  other  circumstances  will 
reduce  the  maximum  estimated  cost  to 
the  regulatory  authority  if  it  has  to 
complete  the  reclamation.  *  *  * 

PART  806— FORM,  CONDITIONS,  AND 
TERMS  OF  PERFORMANCE  BONDS 
AND  LIABIUTY  INSURANCE 

A.  Part  806  is  proposed  to  be  amended 
as  follows: 

1.  Section  806.11(a)  would  be  revised 
to  read  as  set  forth  below. 

2.  Current  $  806.11(b)  would  be 
repealed  in  total. 

3.  The  current  §  806.11(c)  would  be 
redesignated  as  §  806.11(b) 

§  806.1 1  Form  of  the  performance  bond. 

(a)  The  form  of  the  performance  bond 
shall  be  prescribed  by  the  regulatory 
authority  in  accordance  with  the 
provisions  of  30  CFR  Parts  805  and  806. 
The  regulatory  authority  may  allow 

for — 

(1)  A  surety  bond, 

(2)  A  collateral  bond, 

(3)  Establishment  of  an  escrow 
account, 

(4)  Self-bonding,  or 

(5)  A  combination  of  these  bonding 
methods. 

(b)  The  Secretary  may  approve,  as 
part  oia  State  or  Federal  program,  an 
alternative  bonding  system,  if  it  will 
achieve  the  following  objectives  and 
purposes  of  the  bonding  program: 

(1)  The  alternative  shall  assure  that 
the  regulatory  authority  will  have 
available  sufficient  money  to  complete 
the  reclamation,  restoration,  and 
abatement  provisions  for  all  permit 
areas  which  may  be  in  default  at  any 
time. 

(2)  The  alternative  shall  provide  a 
substantial  economic  incentive  for  the 
permittee  to  comply  with  all  reclamation 
provisions. 

B.  Section  806.12  is  proposed  to  be 
amended  as  follows: 

1.  Paragraph  806.12(e)(6)(iii)  would  be 
revised  to  read  as  set  forth  below. 

2.  Paragraph  806.12(g)(2)  would  be 
revised  to  read  as  set  forth  below. 

3.  Paragraph  806.12(g)(7)(iii)  would  be 
revised  to  read  as  set  forth  below. 

4.  A  new  §  806.12(h)  relating  real  and 
personal  property  to  collateral  bonds 
would  be  added.  Many  of  the  provisions 
of  the  Section  currently  are  found  in 
806.11(b)(4). 
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§  806.12  Terms  and  conditions  of  the 
bond. 

***** 

(e)  •  •  • 

(6)  •  •  ‘ 

(iii)  Upon  the  incapacity  of  a  surety  by 
reason  of  bankruptcy,  insolvency,  or 
suspension  or  revocation  of  its  license, 
the  permittee  shall  be  deemed  to  be 
without  bond  coverage  in  violation  of 
S  800.11(b).  The  regulatory  authority 
shall  issue  a  notice  of  violation  against 
any  operator  who  is  without  bond 
coverage.  The  notice  shall  specify  a 
reasonable  period  to  replace  bond 
coverage,  not  to  exceed  90  days.  During 
this  period  the  regulatory  authority  shall 
conduct  weekly  inspections  to  ensure 
continuing  compliance  with  other  permit 
requirements,  the  regulatory  program, 
and  the  Act.  Such  notice  of  violation,  if 
abated  within  the  period  allowed,  shall 
not  be  coimted  as  a  notice  of  violation 
for  purposes  of  determining  "pattern  of 
willful  violations”  under  30  CFR  843.13 
and  need  not  be  reported  as  a  past 
violation  in  permit  applications  under  30 
CFR  778.14.  If  such  a  notice  of  violation 
is  not  abated  in  accordance  with  die 
schedule,  a  cessation  order  shall  be 
issued. 

***** 

(g)  ‘  * 

(2)  Letters  of  credit  shall  be 
inWocable.  The  regulatory  authority 
may  approve  withdrawal  of  a  letter  of 
credit  as  security  in  accordance  with  a 
schedule  approved  with  the  permit.  Such 
withdrawal  may  not  occur  less  than  90 
days  after  written  notice  has  been  given 
to  die  regulatory  authority.  Those  letters 
of  credit  approved  for  withdrawal  on 
areas  requiring  continued  bond  coverage 
shall  be  forfeited  and  collected  by  the 
regulatory  authority  if  not  replaced  by 
other  suitable  collateral  at  least  30  days 
before  the  earliest  day  of  withdrawal 
authorized  by  the  regulatory  audiority. 
***** 

(7)  *  •  * 

(iii)  Upon  the  incapacity  of  a  bank  by 
reason  of  bankruptcy,  insolvency,  or 
suspension  or  revocation  of  its  charter 
or  license,  die  permittee  shall  be 
deemed  to  be  without  performance  bond 
coverage  in  violation  of  S  800.11(b).  The 
regulatory  authority  shall  issue  a  notice 
of  violation  against  any  operator  who  is 
without  bond  coverage. 

The  notice  shall  specify  a  reasonable 
period  to  replace  bond  coverage,  not  to 
exceed  90  days.  During  this  period  the 
regulatory  authority  shall  conduct 
weekly  inspections  to  ensure  continuing 
compliance  with  other  permit 
requirements,  the  regulatory  program, 
and  the  Act.  Such  notice  of  violation,  if 
abated  within  the  period  allowed,  shall 


not  be  counted  as  a  notice  of  violation 
for  purposes  of  determining  "pattern  of 
willful  violations"  under  §  843.13  and 
need  not  be  reported  as  a  past  violation 
in  permit  applications  under  §  778.14.  If 
such  a  notice  of  violation  is  not  abated 
in  accordance  with  the  schedule,  a 
cessation  order  shall  be  issued. 
***** 

(h)  Real  and  personal  property  posted 
as  a  collateral  bond  shall  meet  the 
following  criterip: 

(1)  The  applicant  shall  grant  the 
regulatory  authority  a  mortgage  or 
perfected  Hrst-lien  security  interest  in 
real  or  personal  property  located  in  the 
State  in  which  mining  will  be  conducted. 

(2)  The  iiutrument  creating  such 
mortgage  or  seciuity  interest  shall  vest 
such  interest  in  the  regulatory  authority 
so  as  to  secure  the  right  and  power  in 
the  regulatcny  authority  to  immediately 
attach  said  property  concurrent  with  the 
issuance  of  a  notice  of  forfeiture  under 
30  CFR  Part  808  and  to  sell  or  otherwise 
dispose  of  the  property  by  a  public  or 
private  transaction,  and  to  establish  the 
regulatory  authority  as  the  sole  secured 
creditor  with  respect  to  such  property, 
so  as  to  assme  the  regrilatory  authority 
of  a  preferred  claim  over  all  other 
creditors  in  case  of  bankruptcy.  For 
classes  of  property  with  respect  to 
which  a  preferred  claim  cannot  be 
maintained  against  subseqent  bona  fide 
purchasers  for  value  under  the  Uniform 
Commercial  Code,  the  instrument  shall 
require  possession  of  the  property  by 
the  regulatory  authority.  The  property 
subject  to  the  security  interest  shall  not 
be  subject  to  any  coidlicting  or  prior 
security  interest.  The  instrument 
creating  the  interest  in  real  property 
shall  be  recorded  as  authorized  for  fee 
interests.  The  instrument  creating  the 
security  interest  in  personal  property 
shall  be  recorded  in  accordance  with, 
and  otherwise  conform  to,  the 
requirements  of  die  Uniform 
Commercial  Code  for  perfecting  a 
security  interest  in  the  State.  In  order  for 
the  regulatory  authority  to  evaluate  the 
adequacy  of  the  property  offered  to 
satisfy  this  requirement,  the  applicant 
shall  submit  a  schedule  of  the  real  or 
personal  property  which  will  be  pledged 
to  secure  the  obligations  under  the 
indemnity  agreement.  The  schedule 
shall  include — 

(i)  A  description  of  the  property, 

(ii)  The  value  of  the  property.  The 

property  shall  be  valued  at  fair  market 
value  as  determined  by  an  appraisal 
conducted  by  appraisers  appointed  by 
the  regulatory  authority.  The  appraisal 
shall  be  expeditiously  made,  and  a  copy 
thereof  furnished  to  die  regulatory 
authority  and  the  permittee.  The 


reasonable  expense  of  the  appraisal 
shall  be  borne  by  the  permittee;  and 

(iii)  Proof  of  the  mortgagor’s 
possession  of,  and  tide  to,  the 
unencumbered  real  property  within  the 
State  which  is  offered  to  secure  the 
obligations  under  the  bond.  Such  proof 
shall  include — 

(A)  If  the  interest  arises  imder  a 
Federal  or  State  lease,  a  status  report 
prepared  by  an  attorney,  satisfactory  to 
the  regulatory  authority  as  disinterested 
and  competent  to  so  evaluate  the  asset, 
and  an  affidavit  fi'om  the  owner  in  fee 
establishing  that  the  leasehold  could  be 
transferred  to  the  regulatory  authority 
upon  forfeiture; 

(B)  If  title  is  in  fee,  a  tide  certificate  or 
similar  evidence  of  title  and 
encumbrances  prepared  by  an  abstract 
office  authorized  to  transact  business 
within  the  State  and  satisfactory  to  the 
regulatory  authority;  and 

(C)  The  property  may  include  lands 
which  are  part  of  the  permit  area,  only 
after  reclamation  standards  of  phase  II 
are  complete  on  such  lands.  The 
bonding  value  of  land  within  a  permit 
area  may  not  exceed  85  percent  of  the 
appraised  value  if  reclaimed  to 
standards  of  phase  III  reclamation, 
based  on  the  value  of  surrounding  lands, 
less  the  value  for  any  coal  in  place,  and 
their  current  uses.  Land  pledged  as 
security  shall  not  be  mined  under  any 
permit;  and 

(iv)  Proof  the  person  granting  the 
security  interest  holds  possession  of, 
and  title  to.  personal  property  within  the 
State  which  is  offered  to  secme  the 
obligation  of  the  permittee  under  the 
bond.  Evidence  of  such  ownership  shall 
be  submitted  in  a  form  satisfactory  to 
the  regulatory  authority.  The  personal 
property  offered  shall  not  include — 

(A)  Property  in  which  a  seciuity 
interest  is  held  by  any  person; 

(B)  Goods  which  the  operator  sells  in 
the  ordinary  comse  of  his  or  her 
business; 

(C)  Fixtures; 

(D)  Securities  which  are  not 
negotiable  bonds  of  the  U.S. 

Government  or  general  revenue  bonds 
of  the  State;  or 

(E)  Certificates  of  deposit  which  are 
not  federally  insured  or  where  the 
depository  is  unacceptable  to  the 
regulatory  authority. 

C.  Current  §  806.13  is  proposed  to  be 
redesignated  as  §  806.15. 

D.  Current  §  806.14  is  proposed  to  be 
redesignated  as  §  806.16. 

E.  A  new  §  806.13,  "Escrow  Bonding”, 
is  proposed  to  be  added  to  read  in  its 
entirety  as  set  forth  below. 
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§  806.13  Escrow  bonding. 

(a)  The  regulatory  authority  may 
authorize  the  operator  to  supplement  a 
bonding  program  through  the 
establishment  of  an  escrow  account 
deposited  in  one  or  more  federally 
insured  accounts  payable  on  demand 
only  to  the  regulatory  authority  or 
deposited  with  the  regulatory  authority 
directly.  Contributions  to  the  account 
may  be  based  on  acres  affected  or  tons 
of  coal  produced  or  any  other  rate 
approved  by  the  regulatory  authority.  In 
all  cases,  as  long  as  the  total  bond 
including  the  escrow  amount,  as 
determined  by  the  regulatory  authority 
in  the  bonding  schedule,  shall  not  be 
less  than  the  amount  required  under 
Part  805,  less  amoimts  released  under 
Part  807. 

(b)  Escrow  funds  deposited  in 
federally  insured  accounts  shall  not 
exceed  the  maximum  insured  amount 
under  applicable  Federal  insurance 
program  such  as  by  FDIC  or  FSUC. 

(c)  Interest  paid  on  escrow  accounts 
shall  be  retained  in  the  escrow  account 
and  applied  to  the  bond  value  of  the 
escrow  account  imless  the  regulatory 
authority  has  approved  that  interest 
be  paid  to  the  operator.  In  order  to 
qualify  for  interest  payment  the  operator 
must  request  such  action  in  writing 
during  the  permit-application  process 
under  §  800.11. 

(d)  CertiHcates  of  deposit  may  be 
substituted  for  escrow  accounts  upon 
approval  of  the  regulatory  authority. 
Provisions  of  §  806.12(f)  shall  apply  to 
certificates  oPdeposit  as  a  collateral 
bond. 

F.  A  new  S  806.14,  “Self-bonding,”  is 
proposed  to  be  added  to  include 
redesignated  and  revised  portions  of 
§  806.11(b).  Only  the  new  language 
under  new  §  806.14(a)(3)(i)(D)  is  open  for 
comment,  unless  specific  comments 
regarding  other  issues  are  requested  as 
part  of  the  preamble.  Other  portions  of 
existing  Paragraph  806.11(b)  have  been 
printed  only  as  an  aid  to  the  reader. 

§806.14  Self-bonding. 

(a)  The  regulatory  authority  may 
accept  a  self-bond  from  the  applicant 
under  the  following  conditions: 

(1)  The  applicant  shall  designate  the 
name  and  address  of  a  suitable  agent  to 
receive  service  of  process  in  the  State 
where  the  surface  coal  mining  operation 
is  located. 

(2)  The  applicant,  or  the  applicant’s 
parent  organization,  in  the  event  tha 
applicant  is  a  subsidiary  corporation,' 
shall  have  demonstrated  to  the 
satisfaction  of  the  regulatory  authority  a 
history  of  financial  solvency  and 
continuous  operation  as  a  business 
entity  for  10  years  prior  to  filing  the 


application.  For  purposes  of  this 
Paragraph,  such  demonstration  shall 
include  a  financial  statement  in 
sufficient  detail  to  allow  the  regulatory 
authority  to  determine  whether  it  is 
reasonable  to  predict  fix)m  the 
ownership  patterns  and  financial  history 
of  the  applicant  that  it  will  be 
financially  capable  of  completing  all 
reclamation  requirements  throughout  the 
life  of  the  surface  coal  mining  and 
reclamation  operations.  Such  statement 
shall  include,  at  a  minimum — 

(i)  Identification  of  operator  by — 

(A)  For  corporations,  name,  address, 
telephone  number.  State  of 
incorporation,  principal  place  of 
business,  principal  office  in  the  State 
where  the  operation  is  located,  the 
name,  title,  and  authority  of  persons 
signing  the  application,  and  a  statement 
of  authority  to  do  business  in  the  State  . 
where  the  operation  is  located;  and 

(B)  For  all  other  forms  of  business 
enterprises,  name,  address,  and 
telephone  number  and  statement  of  how 
the  enterprise  is  organized,  law  of  the 
State  under  which  it  is  formed,  place  of 
business,  and  relationship  and  authority 
of  the  person  signing  the  application, 
and  principal  office  in  the  State  where 
the  operation  is  located; 

(ii)  Estimated  amount  of  bond  likely  to 
be  required  after  approval  of  the  permit 
which  will  be  determined  in  accordance 
with  30  CFR  Part  805,  and  the  estimated 
maximum  liability  likely  to  be  required 
during  the  life  of  the  mine; 

(iii)  History  of  other  bonds  procured 
by  the  operator  for  mining  operations  in 
any  State,  including — 

(A)  Name  of  sureties,  if  any,  for 
outstanding  bonds; 

(B)  Amounts  of  outstanding  bonds; 

(C)  Name  of  any  surety  which  denied 
any  bond;  and 

(D)  Unsatisfied  claims  against  any 
bond; 

(iv)  Brief  chronological  history  of 
business  operations  conducted  within 
the  last  10  years  including  information 
showing — 

(A)  Continuous  operations;  and 

(B)  The  jurisdiction  within  which  each 
such  operation  has  been  conducted; 

(v)  A  financial  statement,  including — 

(A)  Audited  financial  statements 

prepared  and  certified  by  a  disinterested 
independent  Certified  Public 
Accountant.  All  statements  shall  be 
prepared  following  generally  accepted 
principles  of  accounting  and  shall 
include — 

(1)  A  common-size  comparative 
balance  sheet  which  shows  assets, 
liabilities,  and  owner’s  equity  for  10 
years.  The  regulatory  authority  shall 
have  the  discretion  to  increase  this 
length  of  time  to  any  period  which  is 


necessary  to  show  financial  solvency 
and  continuous  operation.  The  common- 
size  comparative  balance  sheet  shall  be 
detailed  with  regard  to  owner’s  equity, 
especially  retained  earnings,  so  as  to  set 
forth  a  series  of  retained-eaming 
statements  showing  the  changes  that 
have  occurred  in  retained  earnings 
during  the  requied  period  of  time: 

(2)  A  common-size  comparative 
income  statement  which  shows  all 
revenues  and  expenses  for  10  ye^lrs  or 
for  such  longer  time  as  is  required  for 
the  common  size  comparative  balance 
sheet;  and 

(3)  A  statement  of  the  operator’s 
working  capital  and  an  analysis  of 
assets  and  liabilities  calculated  for  each 
year  covered  by  the  common-size 
comparative  balance  sheet  and  income 
statement  that  show — 

(i)  A  schedule  of  the  percentage  of 
each  classification  of  current  assets  to 
total  current  assets, 

(ii)  The  current  ratio, 

(iii)  The  acid-test  ratio, 

(iv)  The  liquidity  ratio, 

(v)  The  asset  ratio,  and 

(vi)  The  return  on  investment. 

(4)  In  addition  to  the  above,  all  ratios 
must  be  calculated  with  the  bond 
amount  added  to  the  operator’s  ciirrent 
or  total  liabilities; 

(5)  A  ratio  of  the  operator’s  capital 
assets  subject  to  a  mortgage  or  security 
interest  to  those  liabilities  to  which  the 
assets  are  subject.  If  the  offer  of  real 
property  or  collateral  for  the  bond  will 
alter  this  ratio,  this  must  be  illustrated. 

(B)  A  satisfactory  basis  to  compare  all 
ratios  submitted  pursuant  to  Paragraph 
(A)  above. 

(C)  The  regulatory  authority  shall 
have  the  right  to  challenge,  prohibit,  or 
prescribe  the  inclusion  of  any  specific 
item  or  the  value  thereof  within  any  of 
the  above  statements  or  ratios.  If  the 
value  is  challenged,  the  regulatory 
authority  shall  appoint  an  appraiser  or 
appraisers  to  value  the  item.  Any  such 
appraisal  shall  be  expeditiously  made, 
and  a  copy  thereof  furnished  to,the 
regulatory  authority  and  the  permittee. 
The  reasonable  expense  of  the 
appraisers  shall  be  borne  by  the 
operator.  The  findings  of  the  appraisal 
shall  be  final  and  binding. 

(D)  A  final  determination  by  the 
independent  Certified  Public 
Accountant  regarding  the  operator’s 
ability  to  satisfactorily  meet  all 
obligations  and  costs  imder  the 
proposed  reclamation  plan  for  the  life  of 
the  mine. 

(E)  If  the  regulatory  authority  deems 
necessary,  evidence  of  financial 
responsibility  through  letters  of  credit, 
or  a  rating  of  securities  issued  to  the 
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applicant  by  a  recognized  national 
securities  rating  company. 

(vi)  A  statement  listing  any  liens  Hied 
on  the  assets  of  the  permittee  or 
applicant  in  any  jurisdiction  in  the 
United  States,  actions  pending  or 
judgments  rendered  within  the  last  10 
years  against  the  permittee  or  applicant 
but  not  satisHed,  and  petitions  or 
actions  in  bankruptcy  including  actions 
for  recorganization.  Each  such  lien, 
action,  petition,  or  judgment  shall  be 
identiHed  by  the  named  parties,  the 
jurisdiction  in  which  the  matter  was 
filed,  the  case,  file  or  docket  number,  the 
date  of  filing,  and  the  final  disposition  or 
current  status  of  any  action  still 
pending. 

(vii)  A  statement  listing  any  notices 
issued  by  the  Securities  and  Exchange 
Commission  or  proceedings  initiated  by 
any  party  alleging  a  failure  to  comply 
with  any  public  disclosure  or  reporting 
requirement  under  the  securities  laws  of 
the  United  States.  Such  statement  shall 
include  a  summary  of  each  such 
allegation,  including  the  date,  the 
requirment  alleged  to  be  violated,  the 
party  making  the  allegation,  and  the 
disposition  or  ciurent  status  thereof. 

(3](i)  The  idemnity  agreement  has 
been  executed  by  the  applicant,  said 
agreement  has  also  been  executed  by — 

(A)  If  a  corporation,  then  by  two 
corporate  officers  who  are  authorized  to 
sign  the  agreement  by  a  resolution  of  the 
board  of  directors,  a  copy  of  which  shall 
be  provided. 

(B)  To  the  extent  the  history  or  assets 
of  a  parent  organization  are  relied  upon 
to  make  the  showings  of  this  Part,  then 
the  parent  organization  and  every 
parent  organization  of  which  it  is  a 
subsidiary,  whether  first-tier,  second- 
tier,  or  further  removed,  in  the  form  of 
Paragraph  (A)  above; 

(C)  If  the  applicant  is  a  partnership, 
all  of  its  general  partners  and  their 
parent  organization  or  principal 
investors;  and 

(D)  If  the  applicant  is  married,  the 
applicant’s  spouse  if  directly  involved  as 
part  of  the  business  on  a  regular  bona 
fide  basis  or  as  an  officer  of  the 
organization. 

(ii)  The  name  of  each  person  who 
signs  the  indemnity  agreement  shall  be 
typed  or  printed  beneath  the  signature. 
Any  person  who  occupies  more  than  one 
of  ffie  specified  positions  shall  indicate 
each  capacity  in  which  he  or  she  signs 
the  indemnity  agreement. 

(iii)  The  indemnity  agreement  shall  be 
a  binding  obligation,  jointly  and 
severally,  on  all  who  execute  it. 

(iv)  For  purposes  of  this  paragraph, 
principal  investor  or  parent 
organization  means  anyone  with  a  10- 
percent  or  more  beneficial  ownership 


interest  directly  or  indirectly,  in  the 
applicant 

(4)  If  at  any  time  the  conditions  upon 
which  the  self-bond  was  approved  no 
longer  prevail,  the  regulatory  authority 
shall  require  the  posting  of  a  surety  or 
collateral  bond  before  mining  operations 
may  continue. 

PART  807— PROCEDURES,  CRITERIA, 
AND  SCHEDULE  FOR  RELEASE  OF 
PERFORMANCE  BOND 

A.  Section  807.12  is  proposed  to  be 
amended  as  follows: 

1.  Paragraph  (a)  would  be  revised  as 
set  forth  below. 

2.  Paragraph  (b)  would  be  revised  as 
set  forth  below. 

3.  Paragraph  (c)  would  be  revised  as 
set  forth  below. 

4.  Paragraph  (d)  would  be  revised  as 
set  forth  below. 

5.  Paragraph  (e)(3)  would  be  revised 
as  set  forth  below. 

§  807.12  Criteria  and  schedule  for  release 
of  performance  bond. 

(a)  The  regulatory  authority  may 
release  portions  of  the  liability  under 
performance  bonds  applicable  to  the 
permit  area  following  the  completion  of 
reclamation  phases  as  defined  in 
Paragraph  (e)  of  this  Section. 

(b)  The  maximum  liability  of 
performance  bonds  applicable  to  an 
increment  or  permit  area  which  may  be 
released  shall  be  calculated  on  the 
following  basis: 

(1)  Release  of  an  amount  not  to 
exceed  60  percent  of  the  total  bond 
amount  on  the  increment  or  permit  area 
upon  completion  of  phase  I  reclamation. 

(2)  Release  of  an  additional  amount 
not  to  exceed  25  percent  of  the  total 
original  bond  amount  on  the  permit  area 
or  an  increment  upon  completion  of 
phase  II  reclamation  based  on  an 
amount  of  bond  coverage  sufficient  to 
reestablish  vegetation  and  reconstruct 
any  drainage  struchires  on  the  entire 
permit  area  or  the  increment. 

(3)  Release  of  the  remaining  portion  of 
the  total  performance  bond  on  the 
increment  or  permit  area  after  standards 
of  phase  III  reclamation  have  been 
attained  and  final  inspection  and 
procedures  of  S  807.11  have  been 
satisfied. 

(c)  The  regulatory  authority  may 
choose  to  release  all  bond  liability  for 
an  increment  if  the  phase  III  reclamation 
of  the  increment  is  complete.  The 
portion  of  the  permit  area  being  released 
fi*om  bond  coverage  shall  be  capable  of 
supporting  the  proposed  postmining  land 
use  independent  of  the  successful 
completion  of  the  reclamation  of 
portions  of  the  permit  area  still  under 
bond  or  not  yet  initially  disturbed.  If 


capability  to  support  the  postmining 
land  use  for  an  increment  can  be 
achieved  only  after  successful 
reclamation  of  an  additional  portion  of 
the  permit  area,  no  increment  shall  be 
totally  released  from  bond  liability  to 
release  of  the  phase  III  bond  for  the  last 
increment  on  which  it  is  dependent. 

(d)  The  regulatory  authority  shall 
require  performance-bond  liability 
applicable,  to  the  permit  area,  or  an 
increment,  in  the  amount  necessary  to — 

(1)  Allow  someone  other  than  the 
operator  to  complete  the  approved 
reclamation  plan,  achieving  compliance 
with  the  Act,  this  Chapter,  the 
regulatory  program,  and  permit 
requirements; 

(2)  Allow  someone  other  than  the 
operator  to  abate  any  significant 
environmental  harm  to  air,  water,  or 
land  resources,  or  danger  to  public 
health  and  safety  prior  to  release  of  the 
lands  under  the  terms  of  the  permit; 

(3)  Achieve  the  capability  of 
supporting  any  alternative  postmining 
land-use  plan  proposed  in  the  permit 
consistent  with  §  §  816.116,  816.133, 
817.116,  and  817.133  of  this  Chapter, 
including  such  measiu*es  as  may  be 
necessary  in  the  event  the  permittee 
fails  to  undertake  development  within 
the  2  years  required  by 

§  806.116(b)(3)(ii),  or  §  817.116(b)(3)(ii)  of 
this  Chapter,  and 

(iv)  Fulfill  the  minimum  bond  amoimt 
of  $10,000  as  required  by  $  805.12. 

(e)  *  *  * 

(3)  Reclamation  phase  in  shall  be 
deemed  to  have  been  completed  when — 

(i)  The  permittee  has  successfully 
completed  all  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  approved  reclamation  plan, 
such  that  the  land  is  capable  of 
supporting  any  postmining  land  use 
approved  pursuant  to  §  816.133  or 
817.133; 

(ii)  The  permittee  has  achieved 
compliance  with  the  requirements  of  the 
Act,  this  Chapter,  the  regulatory 
program,  and  the  permit;  and 

(iii)  The  applicable  liability  period 
under  Section  515(b)(20)  of  the  Act  and 
§  805.13(b)  of  this  Subchapter  has 
expired. 

PART  808— PERFORMANCE  BOND 
FORFEITURE  CRITERIA  AND 
PROCEDURES 

A.  Section  808.11(c)  is  proposed  to  be 
added  to  read  as  set  forth  below. 

§808.11  General. 

***** 

(c)  The  regulatory  authority  may 
allow  the  surety  to  complete  the 
reclamation  plan,  if  the  surety  can 
demonstrate  the  ability  to  complete  the 
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reclamation  plan,  including  achievement 
of  the  capability  to  support  the 
alternative  postmining  land  use 
approved  by  the  regulatory  authority. 

No  bond  released,  except  for  partial 
releases  authorized  under  §  807.11,  until 
successful  completion  of  all  reclamation 
imder  the  terms  of  the  permit  including 
applicable  liability  periods  of  Part  807. 

B.  Section  808.12  is  proposed  to  be 
amended  as  follows: 

1.  Paragraph  (c)  would  be  revised  as 
set  forth  below. 

2.  A  new  paragraph  (d)  would  be 
added  as  forth  below. 

§  808.12  Procedures. 
***** 

(c)  The  regulatory  authority  may 
forfeit  any  or  all  bond  deposited  for  an 
entire  permit  area  or  any  increment 
thereof,  in  order  to  satisfy  §  §  808.11- 
808.14.  Liability  under  any  bond 
covering  any  increment  of  the  permit 
area  may  extend  to  the  entire  permit 
area. 

(d)  The  regulatory  authority  shall 
utilize  funds  collected  from  bond 
forfeiture  to  complete  the  reclamaiton 
plan  on  the  permit  area  on  which  bond 
coverage  applied,  and  to  cover 
associated  administrative  expenses. 

C.  Section  808.13(a)  is  proposed  to  be 
amended  as  follows: 

1.  Paragraph  (a)(1)  would  be  revised 
to  read  as  set  forth  below. 

2.  Paragraph  (a)(2)  would  be  revised 
to  read  as  set  forth  below. 

3.  Paragraph  (a)(3)  would  be  revised 
to  read  as  set  forth  below. 

§  808.13  Criteria  for  forfeiture. 

(a)  *  *  * 

(1)  The  permittee  has  violated  any  of 
the  terms  or  conditions  of  the  bond  and 
has  failed  to  take  corrective  action; 

(2)  The  permittee  has  failed  to  conduct 
the  surface  mining  and  reclamation 
operations  in  accordance  with  the  Act, 
the  conditions  of  the  permit,  this 
Chapter,  and  the  regulatory  program 
within  the  time  required,  and  the 
regulatory  authority  has  determined  that 
it  is  necessary,  in  order  to  fulfill  the 
requirements  of  the  permit  and  the 
reclamation  plan,  to  have  someone  other 
than  the  operator  correct  or  complete 
reclamation; 

(3)  The  permit  for  the  area  under  the 
bond  has  been  revoked,  unless  the 
operator  or  surety  assumes  liability  for 
completion  of  reclamation  work  and  is, 
in  the  opinion  of  the  regulatory 
authority,  diligently  and  satisfactorily 
performing  such  work;  or 
***** 
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